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FROM THE CHAIR by Hon. John Henderson 

Happy Spring! I hope you’re enjoying the longer 
days and warmer weather, and that you’ve taken a 
break from zoom meetings, work calls, and the like 
to step outside. 

The Section has had a busy last few months—we 
have used the period of quarantine and confinement 
to rethink the way we run our operations, and what 
services are essential to our members.  We have also 
had opportunities to have the membership interact 
with people who might otherwise not be available.  
In March, the Council held an exclusive interview 
and town hall with EEOC Vice Chair Jocelyn Samu-
els.  Vice Chair Samuels spoke about her priorities in 
the new administration, her path to leadership with-
in the EEOC, labor and employment matters in the 
wake of George Floyd’s murder, and the Commis-
sion’s bevy of recent rules changes. 

In other, highly relevant to our times news, Lind-
sey White, a member of the Council and a partner at 
Shawe Rosenthal, wrote an article for an upcoming 
edition of the Maryland Bar Journal on whether em-
ployers can require their returning workforce to have 
the COVID-19 vaccine. I encourage you to take a 
look at her fascinating and thoughtful piece. 

The section is also gearing up for the MSBA’s 
Annual Meeting; this year, we have a presentation 
titled “Pretext at Summary Judgment” exploring this 
essential component of an employment discrimi-

nation or retaliation case.  We are also in the works 
for the ever-popular Employment Law Institute—
moved from its regular time slot of late spring to the 
fall of this year.  The program will feature updates on 
major labor and employment law matters state-wide 
and nationally.  

The last year was one of profound change, and 
in recognition of the reckoning caused by last year’s 
events, the Council has formed a public policy com-
mittee to advise the general assembly and the public 
on proposed legislation.  One of the animating forces 
for the creation of that committee was to think pro-
actively about how the legal community can address 
racial inequity.  

Finally, let me make a plug one year out from the 
MSBA Labor and Employment Law Council’s elec-
tions for being more involved in the section’s work.  
The Council relies on the work of a dedicated group 
of volunteers to provide services to the members, 
to update them about new developments in the law, 
and to make the law more accessible to the public.  
I encourage you to offer your suggestions, advice, 
or ideas about how we can continue this important 
work.  Please don’t hesitate to reach out to me or 
other members of the council if you would like to 
become more engaged. 
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ARTICLES

By Christopher R. Ryon
Principal, Kahn, Smith & Collins, P.A

David Maher
Associate, Kahn, Smith & Collins, P.A.

A hallmark of workplace protections is the em-
ployee’s ability to challenge disciplinary action un-
der a “just cause” standard. In the unionized private 
sector context, this has given rise to the seven tests of 
just cause. The seven tests of just cause have been de-
veloped and applied through decades of arbitral law, 
and are generally applied by labor arbitrators widely 
across different collective bargaining agreements and 
workplaces.

 In Maryland, many classes of employees out-
side of unionized private-sector workplace are not “at 
will” employees and can challenge disciplinary ac-
tions under a just cause standard. These rights arise 
under individual employment contracts, public sector 
collective bargaining agreements, and state or local 
laws, and contain different rights of review. Maryland 
courts have created a multiplicity of approaches to the 
just cause framework, and afford factfinders lesser 
deference than is found in the traditional just cause 
case. Maryland courts have crafted no less than three 
different standards and rights to review, depending on 
the source of an employee’s rights. What constitutes 

Maryland Courts Continue to 
Dilute Meaning of “Just Cause” 

Employment

just cause is not consistent in Maryland law, nor are 
arbitrators or other factfinders similarly empowered 
to craft a remedy as a private sector labor arbitrator.

I. Unionized private sector arbitration – the 
seven tests of just cause

The inclusion of a “just cause” provision is standard 
in collective bargaining agreements. Discipline cases 
under private sector collective bargaining agreements 
and submitted to arbitration typically apply the seven 
tests of just cause.1 This approach allows an arbitrator 
a wide degree of latitude in assessing two principal 
questions: whether just cause exists for the employ-
ee’s discipline, and if not, what shall be the remedy.

Arbitrators may consider a wide variety of factors 
in assessing just cause, going beyond the factual basis 
of whether an employee committed a disciplinable act 
and whether the employer’s motivation in disciplining 
the employee was objectively reasonable.2 An arbitra-
tor will consider the employer’s investigation, past 
practices regarding similar behavior, and the fairness 
of the employer’s conduct and the imposed discipline. 
Arbitrators are typically not constrained by an em-
ployer’s specific rules of conduct if an arbitrator finds 
that just cause does not exist when following those 
rules.3 Further, arbitrators are empowered and given 
broad discretion to impose alternate disciplinary ac-
tions, or to modify or entirely rescind the discipline 
and order back pay.4

1 See Elkouri & Elkouri, How Arbitration Works at Ch. 15.3 (8th ed. 2016).
2 Id.
3 Id.
4 Id.

EDITOR’S CORNER by Cori Cohen

This issue was a collaborative effort between 
Kahn, Smith & Collins, P.A. and the Smithey Law 
Group.  Many thanks to Christopher Ryon, from 
Kahn, Smith, & Collins, and Lisa Walker, from 
the Smithey Law Group for coordinating the issue.  
This issue is unique in that includes information 
about important developments in local and state 

labor laws, which may have gone unnoticed, and 
a reflection about changes in discrimination claims 
over the past year.  I look forward to “seeing” many 
of you at the upcoming events! As always, if you 
have any questions or are interested in contributing, 
I can be reached by email at ccohen@gelawyer.com  
or by telephone at 301-608-0880.

mailto:jcurry%40bakerdonelson.com%20?subject=
mailto:ccohen%40gelawyer.com?subject=
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in Dr. Conte’s] contract existed for the plaintiff’s ter-
mination.”12 The jury found for Conte, and Towson 
University appealed.

The Court of Appeals ruled that the jury instruction 
was incorrect, and misapplied the factfinder’s role in 
assessing just cause in an employment contract. The 
Conte Court held that, in the context of employment 
contracts, courts could not serve as “super person-
nel officers” and second guess the reasoning of the 
employer.13 Instead, the Court ruled, the role of the 
factfinder in this context was to determine “whether 
the employer acted in objective good faith and in ac-
cordance with a reasonable employer under similar 
circumstances when he decided there was just cause 
to terminate the employee,” and that the factfinder 
must focus on “whether an employer’s termination 
was based upon any arbitrary, capricious, or illegal 
reason, or on facts not reasonably believed to be true 
by the employer.”14

The Conte court made clear that despite the jury’s 
role, “the fact-finding prerogative remains with the 
employer.”15 Maryland law treats the court, in this 
sense, as almost having an appellate role, extending 
deference to the employer’s decision similar to that 
given to factfinders on appellate review. Maryland 
specifically disclaims the role the arbitrator takes in 
the private sector unionized workplace as well as the 
role the trial court takes in states which follow the 
Toussaint rule.

III. Administrative Hearings – Limited remedial 
powers

Most employees of the executive branch of Mary-
land State government may challenge disciplinary 
actions taken against them using a three-step griev-
ance process, which concludes with a hearing be-
fore the Maryland Office of Administrative Hearings 
(“OAH”).16 Some, such as public school faculty and 
employees, are entitled to administrative hearings 
held by a hearing officer.17 Such employees are, effec-
tively, just cause employees, not at will employees.18 
However, this process also differs from the traditional 
12 Id. at 75.
13 Id. at 76 (quoting Elliott v. Board of Trustees, 104 Md. App. 93, 655 A.2d 46 (1995)).
14 Id. at 85.
15 Id.
16 See Md. Code State Personnel and Pensions (“SPP”) § 11-110 (most executive branch employees); 

Transportation § 2-103.4 (Maryland Department of Transportation employees); Education § 13-201 
(higher ed employees).

17 ED § 6-202.
18 SPP § 11-305.

Further, arbitral awards are afforded great finali-
ty. As made clear in the Steelworkers Trilogy hand-
ed down by the Supreme Court in 1960, arbitration 
awards are difficult to overturn, and great deference 
is given to an arbitrator’s interpretation of the facts 
and interpretation of the contract.5 Generally, an arbi-
trator’s decision can only be overturned if it exceeded 
the arbitrator’s authority. However, the arbitrator re-
ceives a great deal of deference in defining the scope 
and authority the arbitrator has under the contract. 
This means that efforts to overturn or vacate arbitral 
awards face a very steep battle.6

II. Private litigation of an individual’s contract – 
the Conte decision and objective reasonableness

Under Maryland law, an employment contract may 
convert employment at-will to just-cause if the con-
tract either specifies a length of term for the contract, 
or the contract specifies that employment may be ter-
minated only for cause.7 An employee who is termi-
nated under such a contract, if the contract itself does 
not contain an arbitration clause, may challenge the 
termination as a breach of contract action in circuit 
court.

A split has developed between different states re-
garding how a just cause termination case is assessed 
by the trial court. In several states, which follow the 
Toussaint8 rule, the finder of fact is charged with de-
termining whether just cause exists for the employer 
to terminate the employee.9 In such a case, “whether 
“cause” for termination actually existed was for the 
fact-finder to decide.”10 This standard places the jury 
in the same role as a labor arbitrator in unionized con-
text applying just cause: the jury determines whether 
just cause exists.

The Maryland Court of Appeals took the alterna-
tive route in the leading case on the issue, Towson 
University v. Conte.11 In Conte, a just cause employ-
ee in a non-unionized context, Conte, working for 
Towson University, was terminated for cause. Conte 
challenged the decision in the Circuit Court for Balti-
more County. At trial, the jury was instructed to find 
for Conte if it found that “one or more of the [causes 

5 Id.
6 Id.
7 Spacesaver Sys., Inc. v. Adam, 440 Md. 1, 13, 98 A.3d 264 (2013).
8 Toussaint v. Blue Cross & Blue Shield of Mich., 292 N.W.2d 880, 895 (Mich. 1980).
9 Kern v. Palmer College of Chiropractic, 757 N.W.2d 651 (Iowa 2008).
10 Id. at 659 (citing Toussaint v. Blue Cross & Blue Shield of Mich., 292 N.W.2d 880, 895 (Mich. 1980)).
11 384 Md. 68, 862 A.2d 941 (2004)
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private sector arbitration for a number of reasons.

Principally, an Administrative Law Judge of OAH 
is limited, in disciplinary cases, to either upholding 
discipline imposed for a certain offense or overturn-
ing that specific discipline.19 The ALJ may modify 
the discipline in certain cases, such as where the ALJ 
found that the offense committed is lesser than the of-
fense alleged, but generally must defer to the employ-
er as to the correct discipline to impose.20 An ALJ may 
also not consider serious procedural failings which 
prejudice the employee, in certain circumstances, 
because such regulations sometimes do not “bestow 
procedural benefits upon [employees] of questionable 
competency.”21

Administrative hearings have a further difference 
from traditional arbitration – the decision is an ad-
ministrative decision, and therefore can be appealed 
to the circuit court, and later into the appellate courts. 
22Such cases are reviewed for errors of law de novo, 
and the hearing officer or ALJ only receives deference 
regarding their findings of fact.23 Further, such deci-
sions awarding reinstatement may be stayed during 
the pendency of the appeal.24

IV. Public sector union arbitration – the rise of the 
public policy exception

Some public sector employees in Maryland may 
challenge disciplinary action against them through 
arbitration. However, such arbitration differs from 
private-sector arbitration in that it lacks the finality 
and deference generally afforded to an arbitrator’s de-
cision. In Maryland, an arbitrator’s decision may be 
set aside if the decision itself violates “public policy.” 
Maryland courts have interpreted public policy broad-
ly in this context, limiting the power of the arbitrator 
and exercising significant appellate review over their 
decisions. The courts have done this by expanding 
the scope of public policy to consider the totality of 
Maryland statutes affecting public sector employees.

In two recent decisions regarding public sector 
arbitrations, the courts have set aside arbitration de-
cisions ordering reinstatement of a terminated em-
19 SPP § 11-110(d)(1).
20 Id.; Dept. of Pub. Safety & Corr. Servs. v. Neal, 160 Md. App. 496, 517, 864 A.2d 287 (2004).
21 See Bd. of Educ. of Anne Arundel County v. Barbano, 45 Md. App. 27, 40, 411 A.2d 124 (1980).
22 Md. Code State Government (“SG”) § 10-222.
23 Md. Bd. of Pub. Works v. K. Hovnanian’s Four Seasons at Kent Island, LLC, 425 Md. 482, 514 n.15, 42 

A.3d 40 (2012).
24 SG § 10-222(e).

ployee as exceeding the authority of the arbitrator.  In 
Prince George’s County Police Civ. Emps. Ass’n v. 
Prince George’s County,25 an arbitrator ordered rein-
statement of a terminated employee, largely based on 
the employer’s failure to advise the employee of his 
Weingarten rights. Weingarten rights, while normal-
ly based on a private sector employee’s rights under 
the National Labor Relations Act, were in this case 
granted in the collective bargaining agreement. In this 
case, the Court found that the Prince George’s Coun-
ty Council was not permitted to extend Weingarten 
rights under its charter and state law, and therefore 
the county had no authority to enter into a contract 
extending those rights. Thus, the Court reasoned, the 
arbitrator was exceeding his authority in basing the 
arbitral award on rights the County could not extend 
and the employee did not have. The Court therefore 
vacated the arbitral decision. Under this decision, par-
ties could appeal, and courts can review, an arbitra-
tor’s decision for whether it is legally correct – and 
that review is without deference to the arbitrator’s 
decision.

The Court of Special Appeals recently broadened 
this review power of public sector arbitration in Amal-
gamated Transit Union, Local 1300 v. Md. Transit 
Admin.26 In this case, an arbitrator ordered the rein-
statement of an MTA bus driver terminated for work-
place violence, after getting into a fight with a retired 
bus driver. The arbitrator found that the violence had 
occurred, but that the employee’s action did not mer-
it termination because of certain mitigating circum-
stances. The employer petitioned to vacate the arbi-
tration, arguing that workplace violence was grounds 
for automatic termination under state law. The Court 
of Special Appeals agreed and vacated the arbitrator’s 
decision. The Court held that a state statute which 
made workplace violence potentially grounds for 
automatic termination made the arbitrator’s decision 
to reinstate an employee, who the arbitrator found to 
have committed workplace violence, a violation of 
public policy. The Court here goes beyond the princi-
pal, articulated in Prince George’s County, that a court 
can review an arbitral award de novo for legal error, 
and states that an arbitrator may have no discretion 
over the correct discipline. Similar to the OAH cases 
discussed previously, public sector arbitrators receive 
25 447 Md. 180, 135 A.3d 347 (2016)
26 244 Md. App. 1, 222 A.3d 183 (2019)
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no deference regarding interpretations of the law or 
contract, and must defer to the disciplinary decisions 
of the employer. 

Other state courts have invoked the public policy 
exception to vacate arbitral awards for public sector 
union employees.27 Some state courts, however, are 
more hesitant to expand the public policy exception 
as a basis for vacating a public sector arbitral award.28 

 Under Maryland law, the rights of review and 
scope of the review for just cause employees differs 
dramatically based upon the employee’s employ-
er, and the source of the employee’s just cause pro-
tections. “Just cause” does not mean the same thing 
across the State and across workplaces, and care must 
be taken to understand the scope of an employee’s due 
process rights given the disparate treatment afforded 
them.

27 See, e.g., Town of Groton v. Un. Steelworkers of America, 757 A.2d 501 (Conn. 2000); Ill. State Police v. 
Fraternal Order of Police Troopers Lodge No. 41, 751 N.E.2d 1261 (Ill. App. Ct. 2001).

28 See N.J. Turnpike Authority v. Local 196, I.F.P.T.E., 920 A.2d 88 (N.J. 2007).

When “Hours” Do Not Mean 
“Hours” – Mandatory Subjects 

Of Bargaining In Maryland Public 
School Labor Relations 

By Keith J. Zimmerman
Principal, Kahn, Smith & Collins, P.A.

In two decisions in 2019, the Maryland Public 
School Labor Relations Board (“PSLRB”) ruled that 
the statute that provides for bargaining over “sala-
ries, wages, hours, and other working conditions, . . 
. ” for noncertificated, non-professional employees 
meant that exclusive representatives could not law-
fully bargain over 1) increasing the number of hours 
worked by teachers assistants and permanent substi-
tutes1 or 2) the minimum number of standard hours 
worked as well as the number of days and months 
worked.2 Those practicing in the private sector and 
in other public sector arenas were left scratching their 
heads. How can this be?  How can “hours” not mean 
“hours?”  Do these decisions stand as law in Mary-
land public school labor relations?  This article will 
endeavor to answer these questions.

Bargaining in Public School Labor Relations3

Educ. § 6-510(c)(1)(i) states:  “On request, 
a public school employer . . . shall meet and 

negotiate with . . . representatives of the em-
ployee organization that is designated as 
the exclusive negotiating agent for the 
public school employees in a unit of the 
county on all matters that relate to [s]
alaries, wages, hours, and other work-
ing conditions, including discipline and 
discharge of an employee for just cause 
. . . .” (emphasis added).4

If the parties disagree as to whether a 
1 Secretaries and Assistants Association of Anne Arundel County, Inc. v. 

Board of Education of Anne Arundel County, PSLRB Case No. N 2019-04 (“Anne 
Arundel County”).

2 Washington County Educational Support Personnel, Inc., v. Board of Education of Wash-
ington County, PSLRB Case No. N 2019-03 (“Washington County”).

3 Collective bargaining in public school labor relations is governed by two parallel statutes – 
one for certificated employees such as teachers and other professionals (Md. Code Ann, Educ. § 6-408), 
the other for noncertificated employees (Md. Code Ann., Educ. § 6-510).   Further references to the Ed-
ucation article will be “Educ.”  This article addresses Educ. § 6-510, but the issues and concerns raised 
by the cases may well apply to certificated employees because Educ. § 6-510 and Educ. § 6-408 contain 
similar language as to mandatory subjects of bargaining and identical language over what are illegal 
subjects of bargaining:  “A public school employer may not negotiate the school calendar, the maximum 
number of students assigned to a class, or any matter that is precluded by applicable statutory law.”  
Educ. §§ 6-510(c)(3); 6-408(c)(3).  These statutes were heavily amended by the Fairness in Negotiations 
Act of 2010.  2010 Md. Laws Ch. 325.

4 The mandatory subjects of bargaining for certificated employees under Educ. §6-408(c)(i) are “[s]
alaries, wages, hours and other working conditions, including procedures regarding employee transfers 
and assignments . . . .”
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proposal is a mandatory, illegal, or permissive subject 
of bargaining, § 6-510(c)(5) provides a unique and 
relatively rapid procedure for the PSLRB to issue a 
ruling with the hope that the parties can conclude bar-
gaining in a timely manner:

(i) If a public school employer and an employee 
organization dispute whether a proposed topic 
for negotiation is a mandatory, a permissive, or 
an illegal topic of bargaining, either party may 
submit a request for a decision in writing to the 
Board for final resolution of the dispute.

 …

(v) After receipt of … written briefs from the public 
school employer and the employee organization, the 
Board shall:

1. Consider the merits of each party’s argu-
ments;

2. Render a decision determining whether the 
topic of negotiation is mandatory, permis-
sive, or illegal; and

3. Issue the written decision to the parties with-
in 14 days after receiving the written briefs.

(vi)   1. The Board may adopt regulations, guide-
lines, and policies to carry out its rights and 
responsibilities under this section.

 2. To resolve disputes under this section, the 
Board shall develop a balancing test to de-
termine whether the impact of the matter on 
the school system as a whole outweighs the 
direct impact on the employees.

PSLRB Decisions in Washington County and 
Anne Arundel County 

Washington County

On March 11, 2019, Washington County Educa-
tional Support Personnel, Inc. (“WCESP”) filed with 
the PSLRB a Request to Resolve a Dispute as to Ne-
gotiability over, among other issues not relevant to 
this article, a proposal it had made concerning hours 
worked, number of days, and months worked by mem-
bers of its bargaining unit. In response, the Board of 
Education of Washington County (“BOEWC”) took 
the position that the number of hours assigned to bar-
gaining unit positions was either an illegal or permis-

sive subject of bargaining. The PSLRB held that while 
hours was listed as a subject over which BOEWC 
was required to negotiate, per Educ. § 6-510(c)(1), it 
would be illegal for BOEWC to bargain over hours 
because negotiation over hours was “precluded by ap-
plicable statutory law.”  The applicable statutory law 
relied upon by the PSLRB was Educ. § 4-103(a) and 
6-201(f).5 The PLSRB reasoned:

Because Sections 4-103(a) and 6-201(f) grant the 
County Board the express authority to set com-
pensation for public school employees, the County 
Board is precluded from negotiating over the num-
ber of hours worked. This is due to the fact that the 
employees covered under the Negotiated Agree-
ment are distinguishable from other salaried em-
ployees in that their compensation is inextricably 
linked to the number of hours that they work each 
day. Because the compensation of these hourly em-
ployees depends directly on the number of hours 
worked, negotiation over the number of hours 
worked would interfere with the County Board’s 
statutory authority under Sections 4-103(a) and 
6-201(f) to set compensation.

Washington County at 9. Not surprisingly, a strong 
dissent was filed. The PSLRB ignored the basic rules 
of statutory construction:  1) The cardinal rule is to 
effectuate the intent of the legislature; 2) effect must 
be given to the plain and unambiguous meaning of 
a statute; 3) if the plain language is consistent with 
the statute’s goal and purpose, the inquiry should end 
with that language; 4) statutory language should be 
read so that no word or phrase renders any part of 
it meaningless, surplasage, superfluous, or nugatory; 
and 5) in parsing whether the plain meaning or am-
biguity is the case, the relevant statutory scheme as a 
whole must be reviewed, as opposed to relying on a 
single provision.6 

A petition for judicial review was filed in the Cir-
cuit Court for Washington County.7 The court re-
versed the PSLRB and (correctly) applied the afore-
mentioned rules of statutory construction. I t held 
that the language of § 6-510(c)(1) was unambiguous 
5 “Section 4-103(a) of the Education Article states, ‘[o]n the written recommendation of the county super-

intendent and subject to the provisions of this article, each county board shall: (1) Appoint all principals, 
teachers, and other certificated and noncertificated personnel; and (2) Set their salaries.’  Section 6-201 
(f) of the Education Article states, “Subject to the provisions of this article, the qualifications, tenure, and 
compensation of each appointee shall be determined by the county board.’”  Washington County, at 9.

6 Board of Educ. of Howard County v. Howard County Educ. Ass’n-ESP, Inc., 445 Md. 515, 533 (2015); 
Conaway v. State, 464 Md. 505, 532 (2019).

7 Washington County Educational Support Personnel v. Board of Educ. of Washington County, No. C-21-
CV-19-000328. 
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and clearly states “hours” as a mandatory subject of 
bargaining and that the plain language of “hours” en-
compasses negotiation over the minimum number of 
hours worked by hourly noncertificated employees. 
The court easily harmonized §§ 4-103(a) and 6-201(f) 
with § 6-510(c)(3).

While the PSLRB found that Md. Code Ann. Educ., 
4-103(a) and 6-201(f) are to be applied to the case 
at hand to the exclusion of Md. Code Ann., Educ. 
6-510, this Court finds that all three statutes exist 
harmoniously. It stands to reason that the Board 
of Education must have the authority to recognize 
a need with regard to employment and be able to 
respond to that need. Such authority is granted to 
the Respondent by Md. Code Ann., Educ. 4-103(a) 
and 6-201(f). These statutes give the Board of Ed-
ucation the power to appoint non-certificated per-
sonnel, set salaries, and determine qualifications, 
tenure, and compensation. Once the Board of Ed-
ucation has elected to use its power to act under 
Md. Code Ann., Educ. 4-103(a) and 6-201(f), the 
ability to negotiate certain terms established by 
the Board of Education such as but not limited to 
salaries, wages, hours, and other working condi-
tions become available to the WCESP through the 
bargaining process under Md. Code Ann., Educ. 
6-510. This Court finds that Md. Code 

Ann., Educ. 4-103(a) and 6-201(f) do not cre-
ate “applicable statutory law” that precludes the 
WCESP from negotiating hours worked.

Id. at 4-5. This case is presently on appeal to the 
Court of Special Appeals and the parties await a de-
cision.8

Anne Arundel County

On March 15, 2019, the Secretaries and Assistants 
Association of Anne Arundel County (“SAAAAC”) 
filed a Request to Resolve a Dispute as to Negotiabil-
ity with the PSLRB concerning a SAAAAC proposal 
to increase the number of hours worked by noncertif-
icated teachers’ assistants and permanent substitutes. 
The county board initially took the position that there 
were insufficient funds in the budget to accommodate 
the request, but then changed its rationale to arguing 
that work hours were an illegal subject of bargaining 
8 Board of Educ. of Washington County v. Washington County Education Support Personnel, Inc., CSA 

-REG-022-2020.

based on the decision in Washington County.

The PSLRB found9 that hours were an illegal sub-
ject of bargaining, and added to the rationale it em-
ployed in Washington County. It cited to Educ. § 
6-510(c)(5)(vi)(2) which requires that a balancing test 
be used to determine if the impact of the matter in 
dispute on the school system as a whole outweighs the 
direct impact on teachers and other employees. The 
PSLRB cited several sections of the Education Arti-
cle that highlight the State Board of Education’s pow-
er over educational policy, § 2-106(2); § 2-103(a); § 
2-205(b)(1); § 2-205(g)(2), and other sections  that 
highlight county boards of education’s control over 
educational matters (§ 4-101(A); § 4-108; § 5-101(a)
(1); § 5-101(b)(2)(iii)). It held: 

[N]egotiation over the number of hours worked 
by hourly employees has an impact on their com-
pensation; however, requiring negotiation over 
this topic would directly interfere with ability of 

9 Secretaries and Assistant’s Association of Anne Arundel County, Inc., supra note 1.
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both the State Board and County Board to con-
trol educational policy. Such negotiations would 
also interfere with the County Board’s obligation 
to maintain a reasonably uniform system of pub-
lic schools, and would impose an insurmountable 
burden on the County Board’s ability to prepare its 
budget and operate the school system. For these 
reasons, we find that negotiation over the number 
of hours worked by hourly employees has a greater 
direct impact on the school system as a whole than 
on teachers or employees, and, as a result, that the 
number of hours worked by hourly employees is an 
illegal topic of negotiation. 
Anne Arundel at 5-6. Again, a strongly-worded dis-

sent was filed.

A petition for judicial review was filed. The Circuit 
Court for Anne Arundel County reversed the PSL-
RB.10 The court applied a similar analysis to that em-
ployed by the court in Washington County Education-
al Support Personnel.11 The Court, held that the plain 
language of Educ. § 6-510(c)(1) unambiguously states 
that hours are a mandatory subject of bargaining and 
do not require a balancing test to interpret. It further 
held that §§ 4-103(a) and 6-201(f) are not “applicable 
statutory law” that make hours an illegal subject of 
negotiation because while those statutes give county 
boards authority in setting compensation, they only 
generally relate to hours worked by employees. If two 
statutory provisions arguably cover the same matter, 
and one is specific and one is general, the specific stat-
utory provision is deemed applicable. Lumbermen’s 
Mut. Cas. Co. v. Ins. Com’r, 302 Md. 248, 268 (1985). 

Conclusion

While the General Assembly gave the PSLRB the 
authority to decide disputes as to negotiability, this 
Board has twice read the word “hours” out of Educ. § 
6-510(c)(1)(i). Two circuit courts reversed the Board. 
It is now up to the Court of Special Appeals to put this 
issue to rest. Stay tuned.

10 Secretaries and Assistant’s Association of Anne Arundel County, Inc. v. Board of Education of Anne 
Arundel County, Case No. C-02-CV-19-002371 (2020).

11 See supra, note 7.

Maryland’s Labor Boards - 
Distinctions From the NLRB and 

Other Labor Boards

By David Gray Wright
Principal, Kahn, Smith & Collins, P.A

Maryland’s structure of labor boards is unique – 
and fragmented. The roles of Maryland’s labor boards 
are correspondingly unique – and very little like the 
National Labor Relations Board (“NLRB”). So too, 
Maryland’s labor boards are not like other state labor 
boards, in either form, function, or jurisdiction. The 
distinctions may be jarring to those familiar with the 
NLRB, and surely influence the choices and expec-
tations of those who could appear before the boards.

There are three labor boards created by State law. 
There is a State Labor Relations Board (“SLRB”) to 
oversee and adjudicate collective bargaining mat-
ters, including unfair labor practice charges, for units 
of employees within the Executive Branch. Md. 
Code, State Pers. & Pens. (“SPP”) §§ 3-201, et seq. 
The State Higher Education Labor Relations Board 
(“SHELRB”) does the same for units of employees 
within the University System of Maryland, at other 
public universities, and the Baltimore City Commu-
nity College. SPP §§ 3-2A-01, et seq. The Public 
Schools Labor Relations Board (“PSLRB”) oversees 
and adjudicates collective bargaining matters for units 
of employees of local school boards, i.e. k-12 public 
schools throughout the State. Md. Code, Educ. (“ED”) 
§§ 6-801, et seq.

Notably, there is no labor board to oversee or adju-
dicate local collective bargaining matters, i.e. for units 
of county, municipal, and other public sector employ-
ees. Instead, those matters are addressed through the 
particular processes set by local law – though some 
county or municipal governments provide no or scant 
processes. Often unfair labor practice complaints are 
referred ultimately to an arbitrator. See e.g. Baltimore 
City Code, Art. 12, § 7-4; Howard County Code, § 
1.610. States such as Pennsylvania, New Jersey, Ver-
mont, Oregon, to name a few, have more far-reaching, 
unified labor relations boards with jurisdiction extend-
ing to collect bargaining across the state, county, and 
local levels and/or across many stripes of employees – 
civil service, public safety, public school, otherwise – 
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and sometimes to all non-NLRA covered employers. 
See 43 Pa. Stat. Ann. §§ 1101.301, et seq.; Vt. Stat. 
Ann. Tit. 3, §§ 921, et seq. (state employees, state col-
lege employees and University of Vermont employ-
ees); N.J. Stat. Ann. §§ 34:13A-5.2 (employees of the 
state, counties, municipalities, public school districts, 
charter schools, public colleges and universities, au-
tonomous agencies); Or. Rev. Stat. Ann. § 243.766.

The three Maryland State labor boards are staffed 
by a common executive director and assistant attor-
ney general, and a common administrative staff.1 SPP 
§ 3-204; ED § 6-805. No investigator, agent, or field 
staff is required by law or budgeted, ;although nec-
essary staff can be hired. SPP § 3-204. No adminis-
trative law judges are required or budgeted for the 
boards exclusively. See id. The State labor boards do 
not have a common corpus of decisions. Each board 
approaches labor relations issues de novo, based on 
its own view, its own statutory charge, and its own 
history and members. Each board is composed of five 
individuals but the qualifications vary and the board 
may proceed with vacant seats. SPP § 3-2A-02; SPP § 
3-202; ED § 6-803. Of the fifteen seats throughout the 
three labor boards, five are statutorily required to have 
experience with, or knowledge of, labor relations. Id. 

The NLRB, of course, is tasked with making rules 
and adjudicating collective bargaining matters for 
nearly all private sector employers. 29 U.S.C.A. §§ 
153, et seq. The NLRB proceeds from a robust cor-
pus of its decisions and court opinions about labor 
relations under the National Labor Relations Act 
(“NLRA”) and related laws. Accordingly, the NLRB 
addresses collective bargaining matters in most indus-
tries through common principles – except for some 
distinctions for healthcare, and construction, and oth-
ers. See 29 U.S.C.A. § 158. Those common principles 
are expected to adapt as business and industry evolve, 
but, of course, the NLRB is a creature of politics and 
principles recently have been pushed one way or an-
other depending on the presidential administration. 
The NLRB, through rulemaking and adjudication, 
addresses both representation proceedings and unfair 
labor practice proceedings.

The three State labor boards too are each respon-
sible for both representation proceedings and unfair 
labor practice proceedings. But again, as to those pro-
1 The FY22 Budget reports a total of three FTEs. https://dbm.maryland.gov/budget/Documents/operbud-

get/2022/proposed/FY2022-Volume1.pdf

ceedings, there are notable differences between the 
boards and with the NLRB. The SLRB was the first 
labor board created, in 1999, and most of its repre-
sentation proceedings occurred in the couple years 
that followed, as State employees were organized 
and elections were held. See 1999 Maryland Laws 
Ch. 298. In the years since, representation proceed-
ings have occurred usually as the General Assembly 
has granted collective bargaining rights to new units 
or agencies within the Executive Branch, e.g. MTA 
police (2010), Comptroller and State Department of 
Education employees (2012). See Md. Code, SPP § 
3-102; 2010 Maryland Laws Ch. 704; 2012 Maryland 
Laws Ch. 581. The SHELRB was created in 2001. 
2001 Maryland Laws Ch. 341. It saw a wave of repre-
sentation proceedings initially, and some thereafter as  
different institutions and units have been organized. 
Its jurisdiction, however, has not been expanded as 
the SLRB’s has. 

While the NLRB is often called upon to define ap-
propriate bargaining units of employees, the General 
Assembly has largely defined the bargaining units of 
State Executive Branch employees and higher educa-
tion employees. In higher education, there are three 
units per institution: FLSA-exempt, FLSA non-ex-
empt, and sworn police. SPP § 3-403(d). In the Exec-
utive Branch, there are ten established units (labeled A 
to J) based on job classification and duties, and there 
is a statutory preference for newly organized employ-
ees to be assigned to an established unit. SPP § 3-205. 
NLRB rules and cases on unit composition thus have 
little bearing on organizing within the State.

The last board created, the PSLRB in 2010, iron-
ically has jurisdiction over employees who have had 
collective bargaining the longest: public school teach-
ers and employees. 2010 Maryland Laws Ch. 324. 
Collective bargaining rights for teachers were estab-
lished in 1968. Carroll Cty. Educ. Ass’n, Inc. v. Bd. 
of Educ. of Carroll Cty., 294 Md. 144, 146 (1982); 
1968 Maryland Laws Ch. 483. But until 2010, those 
rights were addressed by the State Board of Education 
(“SBOE”). The result was a labor relations landscape 
far afield from any others, as the Board of Education 
was not fundamentally experienced with, or responsi-
ble for, addressing representation matters and unfair 
labor practice allegations. See ED § 2-205. When the 
PSLRB was created it was designed to work from 
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the foundation and history of the SBOE. The PSLRB 
came about after bargaining units for public school 
teachers and employees were well-established and 
limited by law. See ED § 6-505. The PSLRB’s statuto-
ry scheme is different still from that of the SLRB and 
SHELRB, because of the era of public school labor 
relations law overseen by the SBOE.

One way that the PSLRB’s scheme is different is 
that it has a statutory procedure solely to address the 
negotiability of topics – and to do so on a fast time-
line. The SLRB also has such a procedure but with 
less detail and urgency; the SHELRB does not have 
a procedure. COMAR 14.32.06.02. The NLRB does 
not have a unique procedure like this. The PSLRB 
procedure directs that upon a dispute over negotiabil-
ity of a topic the local school board and organization 
will submit briefs within seven days of the request 
and the PSLRB will issue a decision within fourteen 
days thereafter. ED §§ 6-408 and 6-510. The PSLRB 
also has a statutory procedure for impasse; the SLRB 
does not; and the SHELRB has a voluntary procedure 
for mediation at impasse. Id. The PSLRB impasse 
procedure, like the negotiability procedure, includes a 
prompt system for meditation and then arbitration. Id. 
That procedure is akin to the labor board procedures 
for many other states. But, of course, the NLRB does 
not administer impasse procedures for private sector 
labor relations, where, in most instances, the employ-
ees can strike and otherwise act to break the impasse, 
and a large body of law exists about the parties’ rights 
at impasse. 29 U.S.C.A. § 163. Strikes and lock outs 
are prohibited for employees within the State labor 
boards’ jurisdictions. SPP § 3-306.

As to unfair labor practice proceedings, each board 
oversees a statutory definition of unfair practices. 
SPP § 3-306; COMAR 14.34.04.01. The State labor 
boards are varied as to limitations periods. The NLRB 
addresses charges filed timely within six months of 
the conduct. The SLRB’s and SHELRB’s limitation 
are each ninety days. COMAR 14.32.05.01 and CO-
MAR 14.30.07.04. The PRLB’s limitation period is 
sixty days. COMAR 14.34.04.03. Each of the State 
boards requires a timely answer within twenty days. 
But beyond that, there are no statutory or regulatory 
obligations to timely advance, process, or resolve a 
filed unfair labor practice charge.

In carrying out its tasks, the NLRB is notoriously 

focused on timeliness and statistics, as it views prompt 
resolution of disputes as core to good labor relations. 
For example, upon the filing of an unfair labor prac-
tice charge, a Board Agent is promptly assigned to 
investigate, gather evidence from the charging party, 
and get the position of, and some evidence from, the 
charged party. As to unfair labor practice charges, the 
Board Agent usually provides an assessment to the 
Regional Director within a matter of weeks, and steps 
to settle, withdraw, or advance the matter proceed. In 
FY2020, for example, the NLRB reported a 96% set-
tlement rate and an average of 73.8 days from filing 
to disposition.2 

The NLRB’s settlement rate is a function of its 
hands-on approach to dispute resolution. A charge 
that a Regional Director believes lacks merit prompts 
calls to the charging party pressing for withdrawal; 
and a charge that is believed to have merit is usually 
resolved through a flurry of calls between the Board 
Agent and the parties to negotiate a resolution ac-

2 https://www.nlrb.gov/news-outreach/news-story/nlrb-closes-out-fy-2020-with-favorable-case-process-
ing-results
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cording to established expectations about terms. The 
Maryland labor boards do not proceed from such an 
approach. The remedies available under the State la-
bor board are also distinct from the NLRB. The NLRB 
may issue orders to cease and desist, for reinstate-
ment, and for back pay. 29 U.S.C.A. § 160(c). The 
SLRB, SHELRB, and PSLRB do not have express 
authority to order back pay. COMAR 14.32.05.02, 
14.30.07.04, and 14.34.04.15.

The Executive Director of the Maryland labor 
boards is empowered to investigate a charge after it 
is filed. Id. But there is no other staff to carry out 
investigations. There are no agents and accordingly 
no affidavits taken and other evidence assembled – 
other than that affirmatively given by a party. The 
result is that initial determinations about merit are 
not founded on well-developed records. Meritless 
charges are not withdrawn. Meritorious charges are 
not pressed towards resolution (informal resolution 
efforts require the consent of all parties). See CO-
MAR 14.32.02.01. Meritless and misfiled charges are 
dismissed by the respective board usually, after some 
time has passed. Arguably meritorious charges can be 
heard by the board or referred to the Office of Ad-
ministrative Hearings (“OAH”) for further proceed-
ings and, ultimately, a recommended decision. See 
COMAR 14.32.01.03, 14.34.04.07 Unlike the NLRB 
and other states’ labor boards, there are no adminis-
trative law judges devoted to labor relations topics. A 
case referred by a Maryland board will be heard by 
any assigned administrative law judge of the OAH. 
The case will be handled in the ordinary course and 
on the ordinary schedule. In real terms, that means 
that some months will pass before referral; several 
more will pass before the case is heard and a recom-
mended decision issues; and a few more months may 
pass before a final decision will issue from the partic-
ular Maryland board.

That there are three Maryland labor boards is 
a stark contrast itself to the labor relations scheme 
overseen by the NLRB and by schemes in other 
states. The Maryland scheme requires parties to care-
fully understand the unique processes, rights, and 
workings of the board with jurisdiction. While some 
NLRB principles on substantive rights may be appli-
cable, the mechanics of the State boards are not akin 
to the NLRB. 

Likely More at Play than Fewer 
Employee Interactions: A Look 

at the Decrease In Sexual 
Harassment Charges Filed During 

Fiscal Year 2020

By Lisa L. Walker
Associate Attorney

Smithey Law Group, LLC
The U.S. Equal Employment Opportunity Com-

mission (EEOC) released a breakdown of its Fiscal 
Year 2020 Enforcement Data on February 26, 2021 
for the EEOC’s 2020 fiscal year 2020, (“FY2020”), 
which began October 1, 2019, and ended September 
30, 2020.1 The data released include the total charges 
filed with the EEOC by statute, the monetary benefits 
recovered on behalf of complainants, the percentage 
of charges resulting in a probable cause determina-
tion, and other informative statistics that can be com-
pared to previous years to examine potential effects 
of the COVID-19 pandemic.2 One of the numbers the 
EEOC released is the total number of EEOC charges 
filed that contained an allegation of sexual harass-
ment.3 There was a notable drop in the total number 
of charges filed with the EEOC alleging sexual ha-
rassment (i.e., “sexual harassment charges”) from 
FY2019 and FY2020, despite an increase in the total 
charges filed that began with FY 2018. The drop in 
total charges filed has caused some to speculate about 
the seemingly obvious effects of the COVID-19 pan-
demic, surmising that the decreased frequency of 
interaction between employees can explain the de-
crease in the number of charges filed.4 Although it 
seems likely that the pandemic, and specifically the 
shift towards remote working, played a significant 
role in the decrease in sexual harassment charges, 
that shift may not be the only factor explaining the 
decline – at least not directly. 

The EEOC’s FY2020 covered approximately the 
first six months of the COVID-19 pandemic in the 
1 See EEOC Releases Fiscal Year 2020 Enforcement and Litigation Data (2021), https://www.eeoc.gov/

newsroom/eeoc-releases-fiscal-year-2020-enforcement-and-litigation-data#:~:text=EEOC (last visited 
Mar. 29, 2021). 

2 See EEOC, “Charge Statistics (Charges filed with EEOC) FY 1997 Through FY 2020,” https://www.
eeoc.gov/statistics/charge-statistics-charges-filed-eeoc-fy-1997-through-fy-2020 (last visited Mar. 29, 
2021). 

3 See EEOC, “EEOC Sexual Harassment Charges by State & Gender FY 1997—FY 2020,” https://www.
eeoc.gov/statistics/eeoc-sexual-harassment-charges-state-gender-fy-1997-fy-2020 (last visited Mar. 29, 
2021).

4 See, e.g., Amanda Ottaway, “EEOC Charges Steady, But Virus Fallout May Shake Up 2021,” LAW360 
(Feb. 26, 2021), https://www.law360.com/employment-authority/articles/1359398 (last visited Mar. 31, 
2021). 
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United States. This period was arguably the most 
uncertain time of the pandemic so far, as American 
businesses and schools shut down indefinitely, many 
industries and occupations shifted to remote work, 
and the public looked for answers to shortages in 
personal protective equipment (“PPE”) and the lack 
of COVID-19 testing availability. Moreover, by the 
end of the EEOC’s FY2020, it was still unclear when 
effective vaccines would be available to the public, 
and thus, when businesses might bring more employ-
ees back into the workplace.5 Consistent with total 
charges across most statutes enforced by the EEOC, 
the total number of sexual harassment charges (i.e., 
charges that include an allegation of harassment 
based on sex) declined in 2020. Total sexual harass-
ment charges filed with the EEOC, however, had 
declined to numbers close to the FY2020 total just 
before ramping up during the #MeToo movement’s 
peak in visibility in 2017 and 2018. The decline in 
interactions may have played a role, but another ex-
planation is that the visibility and discussion of sex-
ual harassment and sexual assault issues took a sharp 
decline during the same period, removing some of the 
increases in sexual harassment charges filed caused 
by the #MeToo movement. 

Like other quantitative measures heavily influ-
enced by social interactions overall, the EEOC’s 
FY2020 report shows an unsurprising decline in the 
5 See, e.g., Press Release, “Pfizer and BioNTech Announce Vaccine Candidate Against COVID-19 

Achieved Success in First Interim Analysis from Phase 3 Study,” Businesswire.com (Nov. 9, 2020), 
https://www.businesswire.com/news/home/20201109005539/en/. 

total charges filed – from 72,675 filed in FY2019 to 
67,448 FY2020.6 The total charges filed decreased 
across almost every statute over which the EEOC 
has jurisdiction, and generally within each category 
under each statute.7 For instance, there were fewer 
charges filed alleging disability discrimination (under 
the Americans with Disabilities Act or “ADA”), race 
discrimination (under Title VII of the Civil Rights Act 
of 1964 or “Title VII”), and sex discrimination (un-
der Title VII) – each of which is typically alleged in 
approximately 28 to 33% of all charges filed.8 There 
were also fewer charges filed in the biggest catego-
ry – retaliation under all statutes – which made up 
53.8% of all charges filed in 2019 and 55.8% of all 
charges filed in 2020.9

Some attorneys have speculated regarding the 
sharp decline in sexual harassment charges in 2020 – 
which decreased from a total of 7,514 charges in 2019 
to 6,587 in 2020 – and the likely decrease in workers’ 
interactions in the workplace between March and 
September 2020, as a result of the sudden shift to re-
mote working within many industries.10 It is true that 
the total charges filed alleging sexual harassment in 
2020 was the lowest it has been at least since 1997 (as 
far back as the EEOC’s published numbers reach).11 
A 12% drop year-to-year is massive compared to the 
size of any other decrease (or increase) between two 
consecutive years in the past two decades. A com-
monsense explanation for the almost one-thousand-
charge drop, therefore, is that employees are not in 
the office to harass one another, nor are they speaking 
in person as frequently as they did prior to the shift 
to remote working during the pandemic.12 In other 
words, there are fewer opportunities to harass subor-
dinates and coworkers when more people work from 
home. Many workers’ new working environments are 
controlled by the employee, rather than the employer, 
such as in a home office or kitchen table. Similarly, 
when employees have primary control over who en-
ters their workspaces, and with whom they interact 
in person, they are likely to encounter fewer degrad-
ing or offensive comments related to their gender (or 
6 See supra note 2. 
7 One exception was the number of charges filed under the Genetic Information Nondiscrimination Act 

(GINA). Although the category is a fractional proportion of total charges filed, the total charges includ-
ing a claim under GINA more than doubled in 2020 (from 209 in 2019, to 440 in 2020).  See id. 

8 Note that these categories do not necessarily total 100%, as many charges include allegations of 
discrimination and/or retaliation under one or more relevant statutes. See id.

9 See id. 
10 See supra note 4.
11 See supra note 2. 
12 See Stephen Phillips, “Working through the pandemic: Accelerating the transition to remote working,” 

Busn. Info. Rev. (Sep. 1, 2020), https://journals.sagepub.com/doi/full/10.1177/0266382120953087.
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any other protected class) or physical appearance by 
supervisors and coworkers. Additionally, employees 
are more likely than when in the office together to 
communicate with coworkers and subordinates via 
email or instant messaging, where one would expect 
that most people are aware they are leaving a record 
of their conduct. Thus, it makes sense that the number 
of charges alleging sexual harassment filed in 2020 
would be much lower than in 2019, consistent with 
the significant decrease in employee interactions in 
the workplace. There are other factors, however, some 
of which are likely a biproduct of the COVID-19 pan-
demic, that could have influenced the steep decline in 
charges. 

One such alternative explanation is the drastical-
ly decreased visibility of #MeToo in 2019 and 2020, 
and the smaller space that the topics of sexual ha-
rassment, sexual assault, and abuses of power occu-
pied in the news and social media during the EEOC’s 
FY2020. At the end of 2019 through the first nine 
months of 2020, the 2020 Presidential Election was 
likely the most prominent topic of virtually any ca-
ble news network, as well as social media platforms 
such as Facebook and Twitter. And while the topic 
of sexual harassment and assault sometimes came up 
in the context of politics (perhaps more often than in 
most election cycles), it was, unfortunately, often in 
relation to the U.S. Presidential candidates and their 
fitness for office. In addition, starting near the end 
of May 2020, the killing of George Floyd by Minne-
apolis police officer, Derek Chauvin, and subsequent 
nationwide protests, continuously filled the news cy-
cle alongside the pandemic for several months.13 Is-
sues related specifically to sexual harassment, there-
fore, were significantly less prominent in mainstream 
news and social media feeds than during the height 
of #MeToo’s visibility in 2017 and 2018, leading to 
increases in sexual harassment charges in 2018 and 
2019. Moreover, topics associated with the pandemic, 
itself – including access to PPE for healthcare work-
ers, the availability or lack of COVID-19 testing, the 
effects of stay-at-home orders on business, and the 
actions of President Trump’s Coronavirus Taskforce 
– occupied the largest swath of news, starting near 
the end of March and continuing throughout the rest 
of 2020. In contrast, in 2017 and 2018, seemingly 
13 See Jim Sergent, Janet Loehrke, Ramon Padilla and Nora G. Hertel, “George Floyd Protests: How 

did we get here?” USA TODAY, (May 29, 2020) (updated Jun. 1, 2020), https://www.usatoday.com/
in-depth/news/2020/05/29/george-floyd-protests-how-did-we-get-here/5283225002/.

every week brought new public allegations of sexu-
al harassment or abuse against a powerful individu-
al in politics, business, and/or entertainment, which 
was often initiated by the use of the hashtag #MeToo 
on social media and subsequently reported in main-
stream media.14 In sum, the public’s shift in focus to 
racial justice and related protests in cities across the 
United States, the U.S. Presidential election, as well 
as topics associated with the COVID-19 pandemic, 
itself, left less room for #MeToo in the news than the 
movement and sexual harassment-related topics pre-
viously occupied. 

Although the shift to remote working and oth-
er factors related to quarantining, social distancing, 
and stay-at-home orders during the pandemic likely 
do explain part of the sudden decrease in the total 
charges filed alleging sexual harassment, the total 
sexual harassment charges filed per year has been on 
the decline since 2010, although at a somewhat slow-
er pace, year-to-year. The downward trend starting in 
2010 was only briefly halted in 2018 and 2019, with 
an uptick to 7,609 charges filed in 2018 and 7,514 
charges filed in 2019.15 If one assumes that the sud-
den increase in sexual harassment charges – from 
6,718 charges in 2017 to 7,609 charges in 2018 – is 
explained, at least in large part, by the influence of 
the #MeToo movement and increased visibility of 
sexual harassment issues, it would make sense that a 
sharp decrease in the focus of media on those issues 
might also lead to a sharp decrease in sexual harass-
ment charges filed. Indeed, the total decrease of 927 
charges from FY2019 to FY2020 resembles the size 
of the increase between FY2017 and FY2018, when 
the effects of the #MeToo movement likely began ef-
fecting the total number of charges. 

Already on the decline prior to the #MeToo move-
ment, therefore, only 6,914 charges with an allega-
tion of sexual harassment were filed with the EEOC 
in 2016 and 6,718 in 2018. It is worth noting, there-
fore, that the EEOC’s FY2020 figure of 6,587 is only 
slightly less than the total sexual harassment charges 
filed in 2017 (6,718 charges) — just prior to the like-
ly influence of #MeToo. Thus, both 2016 and 2017 
previously held the record for the lowest number of 
charges alleging sexual harassment since 1997, pri-
or to FY2020 dipping a little over a hundred charges 
14 See Lisa L. Walker, “The Impact of #MeToo for Plaintiffs’ Attorneys & Victims of Sexual Harassment,” 

TRIAL REPORTER at 12—16 (Summer 2020). 
15 See supra note 3. 
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less than the previous low.16 At least on the surface, 
therefore, it appears that the total sexual harassment 
charges filed in 2020 did not veer far outside the ex-
isting downward trend of sexual harassment charges 
for the years just prior to the two-year uptick that im-
mediately followed the height of the #MeToo move-
ment. In fact, there was a larger drop in sexual ha-
rassment charges filed between FY2016 and FY2017, 
than between FY2017 and FY2020. 

Despite the dip in the total charges under all stat-
utes filed with the EEOC during FY2020, some at-
torneys have speculated that the EEOC could see a 
sudden increase in charges filed during FY2021 as 
a direct result of the COVID-19 pandemic and a rise 
in terminations, particularly as certain industries con-
tinue downsizing. Whether that prediction holds true 
more generally, however, certainly does not imply 
that sexual harassment allegations will also increase 
with predicted jump in total charges filed with the 
EEOC. Indeed, as the total charges filed alleging sex-
ual harassment increased between 2017 and 2019, the 
total charges overall declined during the same period 
– from 84,254 total charges filed in 2017, to 72,675 
total charges filed in 2019.17 

Of course, the COVID-19 pandemic may have cre-
ated or prompted many secondary factors affecting 
the number of sexual harassment charges filed with 
the EEOC during FY2020. For instance, the EEOC 
closed off many of its offices from the public and its 
staff began teleworking across the agency, starting in 
March 2020.18 A reduction in access to intake staff 
at agency offices could have deterred some would-
be complainants with sexual harassment allegations 
from filing a charge with the EEOC, assuming a sig-
nificant number of potential charging parties would 
otherwise first contact the EEOC at one of its phys-
ical offices. In addition, in theory, as temporary lay-
offs and reductions in force increased during the early 
months of the pandemic, fears of retaliation and the 
need to hold on to one’s job may have deterred some 
would-be complainants from filing charges with the 

16 See supra note 2. 
17 See id. 
18 See Vin Gurrieri, “EEOC Sees Record $535M Haul for Bias Victims in 2020,” LAW360 (Nov. 16, 

2020), https://www.law360.com/employment-authority/articles/1329392/eeoc-sees-record-535m-haul-
for-bias-victims-in-2020. 

EEOC. It is important to note, however, that not every 
category, however, experienced a decrease of 12% 
or more of the charges filed during FY2019.19 The 
total charges alleging disability discrimination, for 
instance, slightly increased, from 24,238 in FY2019 
to 24,324 charges in FY2020,20 and the total charges 
filed with the EEOC for all statutes and protected 
classes decreased by only 7.2%.21 

If many industries continue to shift to remote 
working in the immediate future, and the total charges 
alleging sexual harassment remain flat or continue to 
decline, we might not ever know for sure whether and 
how much the shift to remote working explains the 
sudden decrease in sexual harassment allegations, if 
the primary culprit is the relatively lesser presence of 
the #MeToo movement among the most prominent 
topics in American news and media, if both or nei-
ther played a major role. Sociologists are better suited 
than attorneys to study the effects of social interac-
tions and phenomena like the #MeToo movement on 
the number of sexual harassment charges filed during 
this pivotal period in history. Determining the like-
ly factors involved in the sudden decrease in sexual 
harassment allegations filed with the EEOC, howev-
er, is important. For instance, if a sudden decrease 
in interactions in the workplace led to significantly 
fewer instances of sexual harassment, that fact might 
be viewed as a positive outcome of the pandemic, and 
perhaps an instructive conclusion regarding the lev-
el of sexual harassment that previous work environ-
ments facilitated. If, on the other hand, fewer sexual 
harassment allegations were filed with the EEOC in 
FY2020 primarily because of the drastically lower 
prominence of sexual harassment and assault with-
in public discussion during the same period, the de-
crease in charges would not represent a decrease in 
instances of sexual harassment, but more likely a de-
crease in the knowledge, confidence, or willingness 
of would-be complainants who might otherwise pur-
sue their right to file a charge with the EEOC. 

19 See supra note 2 (showing, for example, a decrease of approximately 8.0% in charges filed alleging 
race discrimination from FY2019 to FY2020).

20 See supra note 2.
21 See id. 


