
IN THE 
UNITED STATES DISTRICT COURT 

FOR THE 
DISTRICT OF MARYLAND 

(Northern Division) 
 
ANTHONY C. CHRIST, et al., 
 

Plaintiffs, 
 
v. Civil Action No.:  RDB-15-3305 
 
 
TOWN OF OCEAN CITY, 
MARYLAND, 
 

Defendants. 
-o0o- 

 
PLAINTIFFS’  

MOTION FOR SUMMARY JUDGMENT 
 

Plaintiffs Anthony Christ, et al., by and through counsel undersigned, pursuant to            

Rule 56 of the Federal Rules of Civil Procedure and Local Rule 105, move for summary                

judgment in their favor. Pursuant to Rule 57, Plaintiffs request a speedy hearing of their               

declaratory action.  In support of their motion, Plaintiffs state as follows. 

1. This is an action challenging Ocean City’s boardwalk regulations (“Chapter          

62”) as violative of the First Amendment. 

2. As set forth more fully in the accompanying memorandum, Plaintiffs’ are           

entitled to judgment as a matter of law.  The material facts are not in dispute.  
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3. Chapter 62 operates as an unlawful prior restraint on speech.  

4. Chapter 62 violates established tenets of permissible time, place, and          

manner restrictions on speech.  

5. Chapter 62 includes unlawful advertising restrictions. 

6. Chapter 62 must be declared unconstitutional, and its enforcement enjoined. 

Dated: October 2, 2017 Respectfully submitted, 

KAHN, SMITH & COLLINS, P.A. 

By: ____________/s/____________________ 
David G. Wright (Federal Bar No. 29240) 
201 N. Charles Street, Tenth Floor 
Baltimore Maryland 21201 
phone: 410-244-1010 
fax:  410-244-8001 
wright@kahnsmith.com 
 
Attorneys for Plaintiffs 
 
MARYLAND VOLUNTEER LAWYERS FOR THE     
ARTS 
 
By: ____________/s/____________________ 
Adam Holofcener (Federal Bar No. 19579) 
120 W. North Ave. 
Suite 305A  
Baltimore, MD 21201 
phone: 410-752-1633 
adam@mdvla.org 
 
Attorneys for Plaintiffs Campion, Smith, Starck,      
Moeller, and Dawson  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on October 2, 2017 a copy of the foregoing was              

electronically filed, and served, via the CM-ECF System, on counsel for Defendant. 

  

_____________/s/_______ 

David Gray Wright 
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IN THE 
UNITED STATES DISTRICT COURT 

FOR THE 
DISTRICT OF MARYLAND 

(Northern Division) 
 
ANTHONY C. CHRIST, et al., 
 

Plaintiffs, 
 
v. Civil Action No.:  RDB-15-3305 
 
 
TOWN OF OCEAN CITY, 
MARYLAND, 
 

Defendants. 
-o0o- 

MEMORANDUM IN SUPPORT OF PLAINTIFFS’  
MOTION FOR SUMMARY JUDGMENT 

 
As set forth herein, there exists no genuine dispute of material fact; Defendant             

unlawfully interfered with Plaintiffs’ rights under the First Amendment; and, Plaintiffs           

are entitled to judgment on all counts against Defendant as a matter of law. 

PROCEDURAL HISTORY 

Plaintiffs, then pro se, filed the original pleading in this case on October 29, 2015.               

(ECF No. 1.) Plaintiffs allege that the Town of Ocean City, Maryland has violated their               

rights under the First Amendment. On December 9 and 15, 2015, and on January 6,               

2016, Defendants filed motions to dismiss the action. (ECF Nos. 7, 10, & 14.) On March                

21, 2016, the Court issued a memorandum decision in which it declined to dismiss the               
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action. (ECF No. 30.) On September 5, 2016, Plaintiffs, now represented by counsel,             

filed a Third Amended Complaint. (ECF No. 51.) On October 12, 2016, Defendant filed              

a Motion to Dismiss Plaintiff’s Third Amended Complaint (ECF No. 57.) In a decision              

and order issued on April 18, 2017, the Court again declined to dismiss the action. (ECF                

Nos. 65 & 66.) The Court issued a scheduling order that same day, which was               

subsequently modified, twice, by the Court with the consent of the parties. (ECF Nos. 67               

& 75.) Discovery, as to liability, commenced and was concluded. The material facts are              

not in dispute. 

MATERIAL FACTS 

A. Ocean City and Its Boardwalk 

A description of the Town of Ocean City and its Boardwalk is set out in Chase v.                 

Town of Ocean City, 825 F. Supp. 2d 599 (D. Md. 2011). The Town of Ocean City,                 

Maryland, is “a seaside community located on Maryland’s Eastern Shore.” Chase v.            

Town of Ocean City, 825 F. Supp. 2d 599, 603–05 (D. Md. 2011). The Town “is one of                  

Maryland’s major summer vacation destinations.” Id. As of 2015, the Town receives             

approximately eight million visitors each year. Code of Ordinances of the Town of Ocean              

City (“Code”), § 62-2(a) . The Town receives approximately four million visitors            

between mid-May and mid-September. Chase, 825 F. Supp. at 604. “July and August are              

the peak months for summer tourism.” Id.  
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“The boardwalk is a wooden pedestrian walkway that is located between the ocean             

beach and the paved streets of Ocean City.” Id. “The boardwalk is lined with shops and                

other attractions for pedestrians.” Id. The boardwalk is free and open to all: “there is no                

admission charge or identification requirement for entry on the boardwalk (or the beach),             

nor is there any restriction on the number of people who can be on the boardwalk at any                  

given time.” Id. Ocean City touts the boardwalk as “three miles of highly concentrated              

fun - and one more reason to get to Ocean City ASAP.”   1

“In the evenings during the peak months of summer, the boardwalk is highly             

congested, with pedestrians walking along and flocking to the many shops, eateries, and             

attractions that the boardwalk has to offer. In the day, the boardwalk is a point of access                 

to the beach.” Chase, 825 F. Supp. at 604. Significant pedestrian traffic on the boardwalk               

is “very desirable to Ocean City.” Id. Indeed, “[s]treet performers are among the             

boardwalk’s many attractions.” Id. They are an acknowledged “part of the ‘experience’            

that draws visitors to the boardwalk.” Id. “[O]n a clear summer night, as many as 25 to                 

40 street performers could be performing at various locations along the boardwalk.” Id.             

Performers include “painters, caricaturists, and visual artists; magicians and clowns;          

musicians.” Id.  Crowds for performers are greatest at night. Id.  

  

1 Ocean City, Maryland Convention and Visitors Bureau (OCCVB), “ONE OF THE MOST             
EXCITING BOARDWALKS IN AMERICA!” http://ococean.com/things-to-do/explore/boardwalk/     
(last visited September 20, 2017). 
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B. Historic Regulatory Efforts and Litigation 

In 1995, the Town of Ocean City enacted an ordinance that prohibited all             

peddling, soliciting, distributing, and hawking, on the boardwalk between each April 15            

and October 15. Markowitz v. Mayor & City Council, et al., No. MJG-95-1401 (Md. June               

22, 1995), Slip Op. at 3. Jim Starck and Brian Hamilton, both boardwalk performers,              2

along with certain civil liberties leaders, and a purported nonprofit religious organization            

filed an action against Ocean City challenging the ordinance. Id. at 4-5. The action              

proceeded to a bench trial before Judge Marvin Garbis. Id. at 1.  

In the decision that resulted, Judge Garbis recognized that the ordinance banned            

“street performers who accept donations.” Id. at 8. He looked to Ocean City to justify its                

ban as a content neutral and valid time, place, and manner restriction. Id. at 9, 11. Ocean                 

City could not justify its ban. Id. While “Ocean City has a substantial interest in               

regulating crowd movement on the Boardwalk,” the ordinance was not narrowly tailored.            

Id. at 13. “[T]he City provided the Court with only three instances of congestion caused               

by soliciting” and “failed to show any pattern of congestion caused by solicitors.” Id. at               

14. The Town failed to show that “expressive activity on the Boardwalk was             

substantially contributing to pedestrian congestion in a way that posed a real threat to the               

reasonable progress of pedestrians up and down the Boardwalk.” Id. at 15. The Town              

“did not examine the crowds in a systematic or objective way.” Id. Rather, the evidence               

2  A copy of the decision is attached hereto as Exhibit A. 
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established that “the crowds are sparse during many times of the day, even during busy               

weekends.”  Id.  Thus, the “total ban on soliciting” was “vastly overbroad.” Id. at 16. 3

Judge Garbis also concluded that the ordinance was not content neutral. Id. at 16.              

The ordinance “more narrowly restrict[ed] speech with a commercial motive than speech            

with a noncommerical motive.” Id. at 16-17. Individuals promoting “religious, political           

or [philosophical] beliefs” could use a table, while individuals with a “commercial            

purpose” could not. Id. at 17. This distinction was unlawful, as “[c]ontent-based            

regulations of free speech can be justified only by a compelling reason.” Id. The Town                

“provided no justification for restricting only commercially motivated activity.” Id. Judge           

Garbis concluded that this was “unjustified favoritism” that required the Court to “apply             

the most exacting scrutiny, ” which scrutiny the ordinance could not withstand. Id. at 18.               

Judge Garbis permanently enjoined its enforcement. Id. at 20.  4

In 2011, the Town passed several ordinances that imposed regulations that applied            

to the boardwalk and required registration for “unlicensed solicitors.” Chase, 825 F.            

Supp. 2d at 603. Mark Chase filed an action against the Town and sought preliminary               

injunctive relief. Id. Judge Hollander heard the case. She enjoined enforcement of a             

3 Notably, Judge Garbis also concluded that: “The Ordinance also unnecessarily bans at             
least one activity, the handing out of leaflets, which the [Town] has not shown to cause                
congestion at any time or in any place.” Slip Op. at 16. Similarly, Chapter 62 bans                
“advertising”, including leafleting, which the Town has offered no justification for. See            
Section IV.C., infra. 
4 Other regulatory actions have been challenged by the ACLU, but have not been              
litigated.  (Case 1:13-cv-01076-ELH, ECF Doc. 1 at 4, ¶ 15(a), 15(c), 15(d).) 
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provision which barred street performers from “requesting or accepting compensation          

other than unsolicited tips,” because the Town failed to articulate any legitimate            

government interest in support of the provision. Id. at 626. She also enjoined             

enforcement of the ordinances’ registration requirement for “unlicensed solicitors,”         

finding that the requirement did “not satisfy First Amendment scrutiny … because the             

ordinance is overbroad and insufficiently tailored to the legitimate interests that the City             

has articulated.” Id. at 630. After the ruling, on February 6, 2012, the Town entered into                

a Consent Decree, generally consistent with Judge Hollander’s ruling, that permanently           

enjoined enforcement of the registration requirement and the prohibition on soliciting           

tips.  5

In 2012, the Town enacted a noise ordinance that prohibited, among other things,             

“the audibility of musical instruments and amplified sound at a distance of greater than              

thirty feet.” Hassay v. Mayor, 955 F. Supp. 2d 505, 508 (D. Md. 2013). William F.                

Hassay filed an action to challenge the ordinance. Id. at 508. Judge Hollander concluded              

that the ordinance was not at all narrowly tailored to a substantial interest of the Town.                

Based on expert testimony, she found that: “In effect, the 30–Foot Audibility Restriction             

is tantamount to a complete ban on the use of musical instruments and amplified sound               

on the boardwalk.” Id.  at 524. 

On December 13, 2013, Judge Hollander signed an order permanently enjoining           

5  ECF No. 23, Case No. 1:11-cv-01771-ELH. 
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enforcement of the ordinance as to the boardwalk.  (13-CV-01076, ECF No. 43.) 

C. Task Force Created 

On January 20, 2015, the City Council created the Task Force on Boardwalk             

Regulation (the “Task Force”). (Report at 1. ) The Council directed that a task force be               6

composed of no fewer than five members, including at least one street performer. The              

Mayor appointed: two business owners; artist Mark Chase; a board member of the Ocean              

City Development Corporation; and a member of the Ocean City Downtown Association.            

(Report at 1-2.) The Task Force was directed to study and make recommendations in              

connection with: “(1) the impact of recent court rulings addressing regulation of the             

Boardwalk; (2) steps that the Town of Ocean City has taken to satisfy those court rulings;                

(3) issues that have arisen as a result of the Town’s implementation of those court               

rulings; (4) the current state of applicable law; and (5) any revisions to the Town Code                

needed to address issues relating to the regulation of the Boardwalk.”  7

The Task Force held four sessions between February 5, 2015 and March 25, 2015.              

(Chase Aff. ¶20.) At the sessions, the Task Force heard from Town officials, business              

6 A copy of the Report is attached as Exhibit B. The Report and related materials -                 
totalling 478 pages - is available at       
https://oceancitymd.gov/pdf/OCMDFINALTASKFORCEREPORT.pdf . 
7 The Council did not direct the Task Force to, and the Task Force did not choose to,                  
engage any civil liberties organization such as the American Civil Liberties Union.            
(Chase Aff. at ¶22.) Compare Peck v. City of Las Vegas, No. 215CV02070JADPAL,             
2016 WL 4697339, at *8 (D. Nev. Sept. 6, 2016) (noting that the City consulted and                
worked with the ACLU to amend its ordinance to address street performer specific             
issues).  
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owners, performers, and other interested parties. (Chase Aff. ¶20.) At the same time, the              

Town’s attorneys began drafting a report reciting the relevant law and case holdings and              

setting out a proposed regulatory scheme for the Town. (Chase Aff. ¶20.) The             

seventy-two page Task Force report ultimately issued on April 13, 2015, less than three              

weeks after the Task Force concluded its work. (Chase Aff. ¶20.) 

D. Current Regulatory Scheme 

On June 15, 2015, the City Council adopted Ordinance 2015-11. The Ordinance            

repealed the entirety of Code Chapter 62 and replaced it with a new Chapter 62 largely                

consistent with the recommendations of the Task Force. ,   8 9

The new Chapter 62 prohibits performing on the boardwalk except as specifically            

provided in Chapter 62. See Code § 62-3. The new Chapter 62 does not apply to,                

address, or otherwise concern expressive activity on the boardwalk that is not            

“performing” or “vending.” Ordinances of general application to the boardwalk are           

scattered through the Code. Chapter 74 concerns streets, sidewalks, and other public            10

8 The Council twice thereafter revised Chapter 62. On April 4, 2016, the Council passed               
Ordinance 2016-06, which changed the selection of designated spaces from a first-come,            
first-served system to a lottery system. On April 3, 2017, the Council passed Ordinance              
2017-04, which change the period during which the lottery system is in effect each year.  
9 The pre-2015 Chapter 62 strictly limited street performances to street ends. And,             
performers were also prohibited from blocking stores, traffic, pedestrians, and the trams.            
Hassay v. Mayor, 955 F. Supp. 2d 505, 511 (D. Md. 2013) (citing Chapter 62 as then in                  
effect).  
10 See e.g. Code § 90-193 (regulating bicycles and vehicles on the boardwalk); Code §               
90-195 (regulating skateboards on the boardwalk); Code § 90-5 (regulating motor           
vehicles on the boardwalk); Code § 58-71 (prohibiting consumption of alcohol on the             
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spaces generally, including the boardwalk. See e.g. Code § 74-101, et seq. (regulating             

news racks). Chapter 30, Article V, concerns noise. The Task Force did not recommend              

amending, and the Council did not amend, any other Chapter in conjunction with its              

work. 

Chapter 62 defines performing as “engag[ing] in playing a musical instrument,           

singing, dancing, acting, pantomiming, puppeteering, juggling, engaging in magic,         

presenting or enacting a play, work of art, physical or mental feat or creating visual art.”                

See Code § 62-1. Chapter 62 completely prohibits performing at street ends at North              

Division Street and Dorchester Street – the two largest street ends. See Code § 62-6.               

Chapter 62 distinguishes between the boardwalk between and including South First Street            

and Ninth Street (hereinafter “the Boardwalk”), which is dense with attractions, and the             

boardwalk above Ninth Street, which is far less dense with attractions. See Code § 62-7.               

Chapter 62 provides for the allocation and selection for “designated spaces” from May 15              

through September 15 of each year. Id. Chapter 62, as to designated spaces,             

distinguishes between two weekly periods: the first period of Monday through Thursday            

and the second period shall be Friday through Sunday.  See Code § 62-8(a). 

After the ordinance passed, the Town designated spaces on the Boardwalk           

(“designated spaces”). See Code § 62-8(a). The City Council approved 33 designated            

boardwalk and other public places); Code § 70-41 (regulating trash collection for food             
businesses on the boardwalk). 
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performance spaces on the Boardwalk. (First Admissions ¶8.) The designated spaces are            

marked on the surface of the Boardwalk with a printed number in a circle approximately               

six inches in diameter. (First Admissions ¶9; see e.g. Photo Exs. E, F, G, H, I, Q, R, S.)                   

The four corners of each designated space are marked with a printed number in a circle.                

(Id.) No designated space may exceed 100 square feet in area. See Code § 62-8(a).               

Chapter 62 restricts the space that performers may occupy but does not restrict the space               

that an audience may occupy on the Boardwalk. (First Admissions ¶11.) The Town has              

established three sizes of designated spaces: (1) ten foot by ten foot spaces (one hundred               

square feet); (2) five foot by ten foot spaces (fifty square feet); and (3) five foot by five                  

foot spaces (twenty five square feet). (First Admissions ¶12.) 

Chapter 62 provides that designated spaces will be available, by lottery, for            

selection once a week, on Mondays at the office of the Town Clerk. See Code § 62-8(b).                 11

All individuals who seek to perform on the Boardwalk between May 15 and September              

15 must participate in the lottery. (First Admissions ¶14.) Lottery selections occur one             

week in advance of the use period. Any individual seeking to obtain a designated space               

must arrive at the office of the Town Clerk between 9:00 a.m. and 9:30 a.m. See Code §                  

62-8(b). The Town commences the lottery proceeding at 9:30 a.m. Id. When an             

11 Chapter 62, which initially passed in 2015, provided for the assignment of designated              
spaces on a first-come, first-served basis. The result was that performers began lining up              
earlier and earlier before the selection time, until some performers began sleeping outside             
Town Hall in advance of the selection time. The Council then revised Chapter 62 to               
provide for the lottery system that is currently in place.  
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individual’s name is drawn the individual must select a space for both the weekday              

period and the weekend period. Id. An individual is prohibited from selecting the same              

space for both periods of time. See Code § 62-10(a). The Town Clerk holds a separate                

drawing for the three sizes of spaces. (First Admissions ¶20.) The Town Clerk may deny               

an individual use of a ten foot by ten foot space if the Clerk believes the individual does                  

not “actually require that much space for his/her performance and vending.” See Code §              

62-8(b). (First Admissions ¶21.) 

Designated spaces not taken in the lottery are available on a first-come,            

first-served basis until Friday at 3:00 p.m. (First Admissions ¶22.) An individual cannot             

claim or select a designated space not previously taken after 3:00 p.m. on the Friday prior                

to the periods of usage. (First Admissions ¶23.) The Town Clerk will not permit an               

individual to claim an untaken space for use on the same day. (First Admissions ¶24.)               

The Town Clerk will not permit an individual to claim an untaken space for use the next                 

day. (First Admissions ¶25.) Chapter 62 makes it unlawful for an individual to perform              

in an unclaimed space. (First Admissions ¶26.) Chapter 62 makes it unlawful for an              

individual to perform in a space that is claimed but not actually occupied. (First              

Admissions ¶27.)  

Chapter 62 directs that a claimed designated space can be shared between two             

performers or vendors, concurrently or separately. See Code § 62-8(b). However, the            
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desire to share a space must be communicated the day of the lottery as participation               

forms are drawn or before the selection period closes on Friday at 3:00 p.m. Id. Under                

Chapter 62, a claimed designated space cannot be lawfully shared by more than two              

performers. (First Admissions ¶29.) Under Chapter 62, an individual who has claimed a             

designated space cannot lawfully announce their desire to share the space after 3:00 p.m.              

on the Friday prior to the periods of usage. (First Admissions ¶30.) Under Chapter 62, it                

is unlawful for an individual who has claimed a designated space to share the space with                

another performer or vendor without first communicating that to the Town Clerk. (First             

Admissions ¶31.) Under Chapter 62, no performers or vendors can utilize a designated             

space for more than a two-week period, even if no other individual desires the space. See                

Code § 62-10(b).  

Under Chapter 62, an individual must be physically present for lottery drawings            

each Monday in order to participate in the lottery. (First Admissions ¶36.) An individual              

who sends an agent to participate in the lottery is not eligible for a designated space.                

(First Admissions ¶38.) An individual who sends a family member to participate in the              

lottery is not eligible for a designated space. (First Admissions ¶39.)  

Under Chapter 62, at the time of selection, performers and vendors are required to              

describe on the selection form provided by the Town Clerk the nature and scope of the                

activity in which they intend to engage. (First Admissions ¶41.) The Town Clerk is to               
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refuse to permit a person to select a space if the person’s description, in the Town Clerk’s                 

discretion, fails to conform to the definitions of permissible performing or vending. (First             

Admissions ¶42.) Chapter 62 affords no means to appeal the Town Clerk’s determination             

that a description fails to conform to the definitions of permissible performing and             

vending. (First Admissions ¶43.)  

Chapter 62 makes it unlawful to perform on the Boardwalk between 1 a.m. and 10               

a.m. (First Admissions ¶46.) Under Chapter 62, it is unlawful for a performer to              

advertise his/herself or his/her performance through advertising on an umbrella in his/her            

space. (First Admissions ¶48.) Advertising is not defined in Chapter 62. (First            

Admissions ¶49.) It is unlawful for a performer “advertise, or employ an individual to              

advertise, his or her performance or vending outside of the designated space or street end               

area which the performer or vendor occupies.” See Code 62-10(o). For example, it is              

unlawful for a performer advertise through handbills outside his/her designated space.           

(First Admissions ¶53.)  

E. Plaintiffs  

Jim Starck is a puppeteer. (Starck Aff. ¶6.) His performances consist of narrative             

and educational vignettes geared toward children (Id.) Bill Campion is a balloon artist.             

(Campion Aff. ¶7.) He fashions balloons into animals and items. (Campion Aff. ¶7.)             

He gives the balloon items to individuals – mostly children – free of charge, but does                
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collect tips. (Campion Aff. ¶11.) Mike Moeller is a portrait and caricature artist. (Moeller              

Aff. ¶4.) Mr. Moeller sells his portraits and accepts tips. (Moeller Aff. ¶4.) Mark Chase               

creates and sells paintings on the boardwalk for an audience. (Chase Aff. ¶4.) Mr. Chase               

uses quick-drying, gloss-based, enamel spray-paint on canvas to create paintings in front            

of an audience, accompanied by music played over a speaker. (Chase Aff. ¶4.) Alex              

Young is a singer and guitarist. (Young Aff. ¶5.) He performs country music, along with               

some classic rock, pop, and oldies. Anthony Button is often referred to as “the Gold               

Man” and performs a “living statue act” where he interacts with passerbys, speaks in              

whistles, does tricks with his hat, and poses as a statue on his bicycle. (Button Aff. ¶¶ 5,                  

16.) Don Bloom plays guitar and sings. (Bloom Aff. ¶5.) He performs hits from the                

1960s and other familiar and popular rock songs. Joseph Smith is a magician. (Smith Aff.               

¶6.)  He performs under the moniker “the Great Josini.” (Smith Aff. ¶6.)  ,   12 13

Anthony Christ is not a street-performer. (Christ Aff. ¶3.) He is a stockbroker.             

(Christ Aff. ¶3.) On the evening of September 5, 2015, Mr. Christ went to the               

12 Ion Lucian C. Ionescu is a violinist. He performs music on the boardwalk using his                
violin without amplification. During his performances Mr. Ionescu collects tips and sells            
copies of his CD. (Young Aff. ¶52.)  
 
13 Alexandra Dawson is a gymnast and performer. She performs using a hula-hoop and              
balance beam. Prior to the implementation of the ordinance in 2015, Ms. Dawson would              
perform for up to four hours a day.Her performances drew a small audience of children               
and families who would watch her perform with her hula-hoop and balance beam.             
(Young Aff. ¶51.) 
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Boardwalk, stood in a designated space at Wicomico Street, with a tip bucket at his feet,                

without having registered, and sang the national anthem and another song. (Christ Aff.             

¶7.) An Ocean City police officer cited Mr. Christ for violating Chapter 62. (Christ Aff.               

¶8.) 

A more complete set of facts for each Plaintiff is set out in the attached affidavits.                

Facts from those affidavits are cited in the arguments infra. 

PROCEDURAL STANDARDS APPLICABLE 

Summary judgment is appropriate where the pleadings, depositions, answers to          

interrogatories, and admissions on file, together with the affidavits, show “that there is no              

genuine dispute as to any material fact and the movant is entitled to judgment as a matter                 

of law.” Fed.R.Civ.P. 56(a). A party seeking summary judgment bears the initial burden             

of informing the court of the basis for its motion and of identifying those portions of the                 

pleadings and discovery responses that demonstrate the absence of a genuine dispute of             

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Once the moving party               

meets its burden, the burden shifts to the nonmoving party opposing the motion, who              

must “set forth specific facts showing that there is a genuine issue for trial.” Anderson v.                

Liberty Lobby, Inc., 477 U.S. 242, 256 (1986). A genuine issue exists if “the evidence is                

such that a reasonable jury could return a verdict for the nonmoving party,” and material               

facts are those “that might affect the outcome of the suit under the governing law.” Id. at                 
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248. There is no genuine issue of fact “[w]here the record taken as a whole could not                 

lead a rational trier of fact to find for the nonmoving party.” Matsushita Elec. Indus. Co.                

v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). 

SUBSTANTIVE STANDARDS APPLICABLE 

The First Amendment of the United States Constitution states “Congress shall           

make no law … abridging the freedom of speech….” U.S. CONST. amend. I. Article 40               

of the Maryland Declaration of Rights similarly provides “that every citizen of the State              

ought to be allowed to speak, write and publish his sentiments on all subjects....” Under               14

the First Amendment, government entities, including municipalities, are strictly limited in           

their ability to regulate private speech in public fora. Pleasant Grove City, Utah v.              

Summum, 555 U.S. 460, 469 (2009). Artistic expression is firmly considered under the             

ambit of First Amendment protection. Nat’l Endowment for the Arts v. Finley, 524 U.S.              

569, 602 (1998). “It is well settled that a speaker’s rights are not lost merely because                

compensation is received; a speaker is no less a speaker because he or she is paid to                 

speak.” Riley v. Nat’l Fed’n of the Blind, 487 U.S. 781, 801 (1988). Ocean City’s               

boardwalk is a traditional public forum. Chase 825 F.Supp.2d at 614-15.  

There are two ways in which a statute or ordinance may be considered invalid “on               

its face”—either because it is unconstitutional in every conceivable application—or          

14 Courts “need not consider Article 40 and the First Amendment separately as Article 40               
is generally in pari materia with the First Amendment.” Nefedro v. Montgomery County,             
414 Md. 585, 593 n.5, 996 A.2d 850, 855 n.5 (2010). 
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because it seeks to prohibit such a broad range of protected conduct that it is               

unconstitutionally “overbroad.” Members of City Council of City of Los Angeles v.            

Taxpayers for Vincent, 466 U.S. 789, 796 (1984). An individual is harmed under the              

First Amendment when “a claimant is chilled from exercising her right to free             

expression.” Benham v. City of Charlotte, N.C., 635 F.3d 129, 135 (4th Cir. 2011)              

(quotation omitted). Harm may occur even if the individual did not altogether cease First              

Amendment activities. Smith v. Frye, 488 F.3d 263, 272 (4th Cir. 2007). When a              

reasonable person is deterred from the practice of First Amendment activities in response             

to government action, that action is sufficiently chilling. Constantine v. Rectors &            

Visitors of George Mason Univ., 411 F.3d 474, 500 (4th Cir. 2005).  

Standing requirements for First Amendment cases are less stringent than other           

cases. Secretary of State of Md. v. Joseph H. Munson Co., Inc., 467 U.S. 947, 956 (1984).                 

A plaintiff may have standing to challenge a law that unconstitutionally limits First             

Amendment activities if that law on its face “threatens others not before the court–those              

who desire to engage in legally protected expression but who may refrain from doing so               

rather than risk prosecution or undertake to have the law declared partially invalid.” Bd.              

of Airport Comm’rs v. Jews for Jesus, Inc., 482 U.S. 569, 574 (1987) (quotation omitted).  

The Town bears the burden of persuasion regarding regulations challenged under           

the First Amendment for both strict and intermediate scrutiny. Hassay v. Mayor, 955             
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F.Supp.2d 505, 517 (D.Md 2013); Chase v. Town of Ocean City, 825 F.Supp.2d 599,              

617–18 (D.Md 2011).  

ARGUMENT 

I. Chapter 62 Is a Content-Based Regulatory Scheme and Thus Subject 
 to Strict Scrutiny. 

 
A regulation is content-based if the underlying purpose of the regulation is to             

suppress a particular idea. Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989). A               

regulation is also content based if, by its terms, it singles out particular content for               

differential treatment. Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 642–43 (1994).             

Thus, for example, “a prohibition against the use of sound trucks emitting ‘loud and              

raucous’ noise in residential neighborhoods is permissible if it applies equally to music,             

political speech, and advertising.” City of Cincinnati v. Discovery Network, Inc., 507 U.S.             

410, 429 (1993).  

The government entity enacting the regulation need not demonstrate “animus”          

toward the particular content for the content-based restriction to prompt strict scrutiny. Id.             

It is enough that content is the determinative feature. see id. at 429 (“[u]nder the city’s                

newsrack policy, whether any particular newsrack falls within the ban is determined by             

the content of the publication resting inside that newsrack.”).  

Judge Garbis applied this principle in his decision in Markowitz v. Mayor & City              

Council, et al., No. MJG-95-1401 (Md. June 22, 1995). The Town’s ordinance in that              
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case “more narrowly restrict[ed] speech with a commercial motive than speech with a             

noncommerical motive.” Id. at 16-17. Under the ordinance, those promoting religious,           

political, or philosophical beliefs – i.e. noncommercial content – could use a table, while              

individuals with a “commercial purpose” could not. Id. at 17. Judge Garbis recognized             

the ordinance as content-based regulation of free speech that could “be justified only by a               

compelling reason.” Id. The Town did not offer a compelling reason. Id. It offered only                

“unjustified favoritism” which could not withstand strict scrutiny. Id. at 18. 

In contrast, in Chase, Judge Hollander recognized that the ordinance then in effect             

that limited expressive conduct only to street ends was not content-based. Chase, 825             

F.Supp.2d at 618. Judge Hollander wrote that the limitation did not “differentiate            

between commercial and non-commercial speech.” Id. Rather: “The location restriction           

applie[d] to all peddling, hawking, soliciting, or street performing, regardless of what is             

being peddled or hawked; regardless of whether the solicitation is commercial or            

non-commercial in nature; and regardless of the ideas communicated.” Id. Thus, as to              

that regulation, strict scrutiny was not due. Id. at 618-19. That regulation, however, was              

replaced by Ordinance 2015-11, i.e. the new Chapter 62.  

The new Chapter 62 is expressly content-based. It regulates the expressive           

conduct only of those who “engage in performing or vending.” See Code § 62-3. Chapter               

62 defines performing as, inter alia, playing a musical instrument, singing, dancing,            
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acting, puppeteering, juggling, creating visual art. See Code § 62-3. Those expressive            

activities only must conform to Chapter 62. See Code § 62-3 and § 62-5. Those               

expressive activities only are subject to prior restraint. See Code § 62-8. Those             

expressive activities only must be in the designated spaces. See Code § 62-7. Those              

expressive activities only are barred entirely from the street ends of North Division Street              

and Dorchester Street. See Code § 62-6. Those expressive activities only are subject to              

the nineteen rules, including time, place, and manner restrictions, set out in Code § 62-10.  

All other expressive activity is not subject to Chapter 62. The Town admits as              

much: “Chapter 62 does not address religious speech.” (Second Admissions ¶1.)           

“Chapter 62 does not address political speech.” (Second Admissions ¶2.) Thus, for            

example: “Persons wishing to engage in political speech are not required to use             

designated spaces.” (Second Admissions ¶5.) The same is true for persons engaging in             

religious speech. (Second Admissions ¶6.) The Town is candid: “Only performers are            15

restricted to designated spaces or street ends.”  (Second Admissions ¶7.)  16

A person may stand on the boardwalk on the street end of Dorchester Street and               

15 The result is that religious speakers preach to audiences on the boardwalk without              
regard to the restrictions of Chapter 62. (Third Admissions ¶1; Photo Exs. O & P; Young                
Aff. ¶¶47, 49.) 
16 “Ocean City allows First Amendment activity that is religious in nature to take place on                
the lower Boardwalk which activity is not confined to a designated space.” (Second             
Admissions ¶8.) And “Ocean City allows First Amendment activity that is political in             
nature to take place on the lower Boardwalk which activity is not confined to a               
designated space.”(Second Admissions ¶9.) 
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read the bible without any regard to Chapter 62. However, a person who desires to read                

aloud The Tragedy of Hamlet, Prince of Denmark must comport with Chapter 62 in all               

ways – by first attending the lottery, announcing his performance to the Town Clerk,              

being selected for a designated space, choosing a designated space, waiting one week,             

then reading Hamlet aloud only in that designated space, only after 10 a.m. but before               

1a.m. The person who desires to read Hamlet aloud may not stand next to the person                

reading the bible at Dorchester Street – that would violate Chapter 62. So too the               

magician, the puppeteer, the balloon artist, the sketch artist, and the musician may not              

stand next to the person reading the bible at Dorchester Street – or the person holding a                 

political sign at Dorchester Street To enforce Chapter 62, an official “must necessarily             

examine the content of the message that is conveyed.” Forsyth County, Ga. v. Nationalist              

Movement, 505 U.S. 123, 134 (1992) (quotation marks omitted). 

The foregoing differentiation prompts strict scrutiny of Chapter 62. A regulation            

that “only restricts, rather than completely bans, particular content makes it no more             

content-neutral.” Berger v. City of Seattle, 569 F.3d 1029, 1052 (9th Cir. 2009). In either               

case, the regulation “is valid only if it serves a compelling government interest in the               

least restrictive manner possible.” Id. These principles, and the strict scrutiny standard,            

were applicable in Markowitz v. Mayor & City Council of Ocean City, and they are               

equally applicable in the instant case.  
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II. Ocean City’s Stated Findings in Chapter 62 are Objectively Inaccurate 
and Do Not Demonstrate a Compelling Government Interest. 

As set forth more fully in each section that follows, the burdens imposed by              

Chapter 62 do not justify the burdens it imposes on speech. In point of fact, the interests                 

and findings asserted by the Town to justify Chapter 62 are not supported. The interests               

and findings claim problems where there were none. The findings exaggerate minor            

problems. The findings reflect the complaints of business interests who resent           

performers. In sum, the findings do not reflect “compelling interests” that withstand the             

scrutiny of this Court. 

The Town’s findings and interests are set out in Code § 62-2. The Town              

articulates “harms” by performers that the Town must address. See Code § 62-2(d). The              

“harms” or interests stated are a nearly verbatim recitations of the findings and interests              

articulated by Los Angeles in 2004 and 2006 regarding Venice Beach. The Town’s             

asserted interests are: (1) “conflicting claims for the available spaces” which have            

resulted in “altercations”; (2) “abandonment of items or packages on the Boardwalk by             

performers and vendors, which typically requires a law enforcement response”; (3)           

“certain equipment of performers and vendors impede the orderly movement of           

pedestrian traffic along the narrow Boardwalk” and “certain equipment of performers and            

vendors contributes to visual clutter and blight”; (4) “swift and efficient access to the              

beach in response to life-threatening emergencies”; (5) “significant congestion, and          
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consistent overcrowding.” 

Chapter 62 relies on “conflicting claims for the available spaces” which have            

resulted in “altercations.” However, the Task Force Report refers to a single            

“altercation” between a business owner and henna vendor (Report at 6.), a single             

“altercation” between two pedestrians watching a performer (Report Attachment         

“Reportable Incidents” at 8 .), and a single “altercation” in which a drunk pedestrian             17

attacks a performer (Report Attachment “Reportable Incidents” at 8.). The Task Force            

Report documents no other instances of altercations, including no instances of           

altercations between performers over space or otherwise. Indeed, the Town admits that            18

there are no documented instances of altercations over space between performers from            

2012 through 2014.  (1st Admissions ¶¶ 58–60.)  

Chapter 62 relies on the “abandonment of items or packages on the Boardwalk by              

performers and vendors, which typically requires a law enforcement response.”          

However, the Task Force Report only refers to a single incident where a backpack was               

17 The two pages of “Reportable Incidents” are attached as Exhibit C. They are excerpted               
from the Ocean City Police Department Presentation to the Task Force.  
18 The City of Los Angeles included the following findings in its 2008 Ordinance (LAMC               
§ 42.15 (2008): “[U]nregulated vending resulted in conflicting claims for available space.            
There were numerous altercations over the locations and amounts of space that any one              
person or organization could use. Frequently, the altercations became violent, requiring           
law enforcement response to preserve the public peace…. Unregulated, the Boardwalk           
became a place where only the strongest and earliest arrivals could secure space to              
exercise their rights of free expression without threat or intimidation.” Id. (emphasis            
added) 

 
23 

 

Case 1:15-cv-03305-RDB   Document 79-1   Filed 10/02/17   Page 25 of 62



abandoned on the Boardwalk for 30 minutes (Report at 23.), and a single incident where               

a henna vendor’s cart was abandoned for a day (Report Attachment “Reportable            

Incidents” at 8.). There is no indication in the Report that the abandoned backpack was               

owned by a performer. The Task Force Report documents no other instances of any              

abandoned items or packages on the Boardwalk.  

Chapter 62 relies on the finding that “certain equipment of performers and vendors             

impede the orderly movement of pedestrian traffic along the narrow Boardwalk” and            

“certain equipment of performers and vendors contributes to visual clutter and blight.”            

However, the Task Force Report does not identify particular equipment, utilized by            

particular performers, that has caused particular congestion. The Task Force report opines            

about generators - as fire hazard, but not a impediment. (Report at 67-68.) As to all other                 

“equipment” the Report concludes that: “Within their designated spaces, performers may           

use tables, signs and other equipment that is not affixed to the Boardwalk as they deem                

necessary.” (Report at 67.) The Task Force Report does not acknowledge that many             

performers utilize no, or de minmis, “equipment” and thus present no, or a de minmis,               

impediment.  

Chapter 62 relies on the “swift and efficient access to the beach in response to               

life-threatening emergencies.” However, the Task Force report notes that “performers          

blocking the pathway for the [Boardwalk] crossings is generally a mild inconvenience to             
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the officers bringing materials to the beach....” (Report at 8.) Lt. Ward Kovacs, of the               

Ocean City Beach Patrol, only described one instance of a performer causing any type of               

delay in his testimony at the February 9, 2015 Task Force Meeting. (February 9, 2015               

Hearing Tr. at 42–43.) The Town admits that on no occasion in 2012 through 2014 were                

emergency or law enforcement units forced to delay response to emergency situations            

until crowds gathered around performers and vendors could move or until performers and             

vendors had dismantled their set ups. (1st Admissions ¶¶ 70–72.)  

Chapter 62 relies on “significant congestion, and consistent overcrowding” on the           

Boardwalk. However, the Task Force did not “examine the crowds in a systematic or              

objective way” to determine where congestion occurs, when congestion occurs, or why            

congestion occurs. In his decision in Markowitz, Judge Garbis expressly directed that            

such an inquiry is required to justify restrictions on expressive activity on the Boardwalk.              

Slip Opinion at 15. Instead, the Task Force relied entirely on anecdotal evidence and one               

set of pictures by a police official to show “the type of congestion that Town officers and                 

police are encountering in attempting to cross the Boardwalk.” (Report at 8.)  
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III. Chapter 62 Operates as an Unlawful Prior Restraint. 

A. Prior Restraints Generally. 
 

The Supreme Court has “many times examined the licensing systems by which             

local bodies regulate the use of their parks and public places.” Niemotko v. State of Md.,                

340 U.S. 268, 271 (1951). “An ordinance that requires individuals or groups to obtain a               

permit before engaging in protected speech is a prior restraint on speech.” Cox v. City of                

Charleston, SC, 416 F.3d 281, 284 (4th Cir. 2005). The Supreme Court is consistently              

wary of laws “subjecting the exercise of First Amendment freedoms to the prior restraint              

of a license.” Forsyth County v. Nationalist Movement, 505 U.S. 123, 131 (1992)             

(quotation omitted). There is, accordingly, a “heavy presumption” against their validity.           

Id. at 130 (quotation omitted). And, the government bears the burden of proving a law’s               

constitutionality. Cox, 416 F.3d at 284 (citing New York Times Co. v. United States, 403               

U.S. 713 (1971)).  

A law that imposes a prior restraint must be content neutral. Id. at 130. It must not                 

apply to an overbroad amount of speech. Watchtower Bible and Tract Soc'y of N.Y., Inc.               

v. Village of Stratton, 536 U.S. 150, 165 (2002). The law must strike “an appropriate               

balance between the affected speech and the governmental interests that the ordinance            

purports to serve.” Id. The law must establish clear criteria for the issuance of a license,                

such that whether a license is issued is not left to a government official’s “boundless               
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discretion.” City of Lakewood v. Plain Dealer Pub. Co., 486 U.S. 750, 764 (1988). Last,               

the law must be subject to procedural safeguards to ensure “that the licensor will, within a                

specified brief period, either issue a license or go to court” to obtain a judicial               

determination of whether a license may be withheld. Riley v. Nat'l Fed'n of the Blind, 487                

U.S. 781, 802 (1988) (citation and quotation omitted). 

The Fourth Circuit has recognized that a “procedural hurdle of filling out and             

submitting a written application,” and also a “temporal hurdle of waiting for the permit to               

be granted” are substantial burdens that “may discourage potential speakers.” Cox v. City             

of Charleston, SC, 416 F.3d 281, 285 (4th Cir. 2005) (quoting and citing Grossman v.               

City of Portland, 33 F.3d 1200, 1206 (9th Cir. 1994)). Such permitting processes inhibit              

spontaneity: “because of the delay caused by complying with the permitting procedures,            

immediate speech can no longer respond to immediate issues.” Id. (quoting Grossman).  

B. Prior Restraint Ocean City 2011. 

In Chase, the ordinance required all performers to “register as an unlicensed            

solicitor.” Id. at 609-10 (footnotes omitted). “[T]he registration scheme founder[ed] ...           

due to its overbreadth; it broadly restrict[ed] speech and fail[ed] to strike a balance              

between the speech affected and the governmental interests that Ocean City has asserted             

in support of the registration scheme.” Id. at 628 (relying on Watchtower Bible and Tract               

Soc'y of N.Y., Inc. v. Village of Stratton, 536 U.S. 150, 165 (2002)).  
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The registration requirement applied to commercial and noncommercial speech         

and also to political, religious, and expressive solicitation. Id. at 629. “Ocean City's             

registration requirement effectively prohibit[ed] anonymous or spontaneous speech,        

solicitation, and performance.” Id. The registration scheme did not address congestion           19

or pedestrian traffic on the Boardwalk. Id. at 630. “In short, based on the record ... Ocean                 

City's registration requirement for ‘unlicensed solicitors’ [did] not satisfy First          

Amendment scrutiny under the Supreme Court's decision in Watchtower, because the           

ordinance [was] overbroad and insufficiently tailored to the legitimate interests that the            

City has articulated.” Id. 

C. Prior Restraints Elsewhere. 

1. Charleston. 
 

The Fourth Circuit concluded much the same in Cox v. City of Charleston, SC,              

416 F.3d 281, 286 (4th Cir. 2005). In Cox, the City maintained an ordinance that               

provided: “[i]t is unlawful for any person to organize, hold or participate in any parade,               

19 Judge Hollander opined that “the only interests that Ocean City ha[d] advanced in              
support of the registration requirement are the City’s desires to protect children from             
potential inappropriate conduct by costumed street performers, whose identities would be           
hidden by the costumes, and to protect street performers from unfounded accusations of             
misconduct.” Id. While those are legitimate interests for Ocean City, the registration            
requirement was “not narrowly tailored to achieve them.” Id. The registration           
requirement was not tailored to costumed performers and there was “no indication that             
the registration requirement involve[d] any precautions against predation on children          
(such as checking an applicant against a sex offender registry, or a criminal background              
check).” Id.  
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meeting, exhibition, assembly or procession of persons and/or vehicles on the streets or             

sidewalks of the city, unless such activity shall have first been authorized by a written               

permit.” Id. (quoting the ordinance).  

The Fourth Circuit first recognized that the ordinance acted as a prior restraint on              

speech. Id. at 284. The question was whether the ordinance was “narrowly tailored to the               

extent that it applies to small gatherings of individuals and to the extent that it absolutely                

prohibits the Ordinance-identified activities on Sunday mornings.” Id. As to the former,            

the Fourth Circuit distinguished the ordinance from other permit requirements that were            

triggered, for example, for groups of 75 or more. Id. at 285 (citing United States v.                

Johnson, 159 F.3d 892 (4th Cir. 1998)).  

The ordinance in Cox applied “to gatherings of only a few people and that on at                

least one occasion a group of only three applied for a permit.” Id. at 285. The Court                 

found such a permit requirement unjustified: “the unflinching application of the           

Ordinance to groups as small as two or three renders it constitutionally infirm.” Id.  

The City argued the permit requirement was justified, even as to small groups,             

because there were “safety issues” no matter the size of the group. Id. “But, the City                

fail[ed] to explain how a small demonstration that may become inflammatory would tax             

its police force any differently than, for example, a street fight between two individuals,              

so as to justify requiring advance warning of all small demonstrations.” Id. The City              
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failed to show “why burdening such expression is necessary to facilitate its interest in              

keeping its streets and sidewalks safe, orderly, and accessible.” Id. (quotation and             

alteration omitted).  

2. Seattle. 

In Berger v. City of Seattle, 569 F.3d 1029, 1037 (9th Cir. 2009), the Ninth Circuit                

Court of Appeals struck down rules that required permits for every individual who             

desired to express him/herself at the Seatttle Center. Id. at 1039. The court wrote about               

the “presumptive invalidity and offensiveness of advance notice and permitting          

requirements stem from the significant burden that they place on free speech.” Id. at              

1037. It noted that the Seattle Center’s registration requirement was “not limited to only              

those performers who seek to attract (or who do, in fact, attract) a crowd of a sufficiently                 

large size.” Id. at 1040. Rather, the requirement applied to all street performers. Id. at               

1036. The scheme defined performer broadly. Id. It included those seeking payment and             

those not seeking payment. It included those performing just once and those performing             

repeatedly. Id. Such a sweeping registration scheme was not tailored to Seattle’s asserted             

interests: “reducing territorial and other disputes involving street performers, and          

coordinating uses at a public park.” Id. The scheme’s “advance notification requirements            

eliminate[d] ‘spontaneous speech.’” Id. at 1038. The scheme “dissuade[d] potential          

speakers by eliminating the possibility of anonymous speech.” Id. “In sum, the            
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“permitting requirements [had] an impermissibly broad scope; [did] not meaningfully          

promote the City's asserted interests; and address[ed] interests that could be achieved            

through means far less intrusive than an individual speaker registration requirement.” Id.  

3. Las Vegas. 
 

In Peck v. City of Las Vegas, No. 215CV02070JADPAL, 2016 WL 4697339, at              

*1 (D. Nev. Sept. 6, 2016), the District Court for the District of Nevada heard a challenge                 

to Las Vegas’s ordinances governing its Fremont Street pedestrian mall (hereinafter the            

“Mall”). The ordinances governing expressive activity on the mall have been shaped by             20

“litigation and compromises between the City, the FSE, and the American Civil Liberties             

Union of Nevada (ACLU).” Id.  at *2.  

The District Court noted that “the registration process itself is not onerous because             

registration can be done either online or in person at the Mall or at the City's government                 

building.” Id. (emphasis added). The registration process “is free, and the performers can              

register anonymously if they so choose.” Id. (emphasis added). Moreover, the process            

did not “squash a person’s ability to engage in a spontaneous performance because             

20 The ordinances governing the pedestrian mall are, in significant respects similar, and             
dissimilar, to Chapter 62. The Las Vegas ordinances: “prohibit street performances           
within certain areas of the mall”; “designate certain spots as the only locations where              
street performances are permitted on the mall from 3 p.m. to 1 a.m.;” “authorize the               
establishment of a lottery system for street performers to reserve the designated            
performance zones”; and “require street performers to register with the City after first             
using a designated performance zone.” Id. at *1. Each provision of the Las Vegas              
ordinances is contrasted infra. The registration provisions of the Las Vegas ordinances            
are relevant to the instant issue. 
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registration can be accomplished up to 72 hours after a performer has used one of the                

designated performance zones.” Id. (emphasis in original).  

Nonetheless, the District Court recognized a notable problem with the registration           

process: “I am concerned that, as written, the registration requirement is mandatory even             

on those performers who, like Peck, do not want to participate in the lottery but instead                

prefer to utilize a spot that has not been allotted under that system.” Id. at *12. The Court                  

concluded that the ordinance need not, and should not, require registration “to use even              

those performance zones that are not allotted to a particular performer under the lottery              

for a given time.” Id. The requirement operated as an unlawful prior restraint. Id.              

Requiring registration by all “burden[ed] more speech than is necessary to accomplish the             

City's legitimate ends.”  Id.  21

D. Prior Restraints in Chapter 62. 
 

Chapter 62 is an unlawful prior restraint. Chapter 62 requires every individual            

who desires to perform on the Boardwalk between May 15 and September 15 to go               

register with the Clerk’s office in person. See Code 62-8. Each individual must complete              

21 The District Court ordered that Las Vegas could continue “requiring those performers             
who want to participate in the lottery to register in order to do so” and “[r]egistered                
performers who are assigned performance zones in the lottery [would] continue to have             
priority to the zones that they have been allotted.” Id. However, “to the extent that a zone                 
has not been allotted to any particular performer under the lottery system, it is available               
on a first-come-first-served basis to any performer, regardless of whether he has signed             
up for the lottery. And no citation may be issued to a performer for failing to sign up for                   
the lottery.” Id.  
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a registration form that states the individual’s name and the nature of his/her expressive              

activity. (First Admissions ¶44.) Lottery selections occur but once a week, on Mondays             

at 9:30 a.m. (First Admissions ¶17.) If any designated spaces are left unassigned after the               

lottery, an individual must report to the Clerk’s office and register before Friday at 3:00               

p.m. to claim an unassigned space. (First Admissions ¶22.) There is no lawful means for               

an an individual to claim an unassigned space for use on the same day or even the next                  

day. (First Admissions ¶¶ 23-25.) If all designated spaces are assigned at the close of the                

lottery, i.e. more than thirty-three performers report for the lottery, those individuals not             

chosen in the first thirty-three have no lawful opportunity to perform on the lower              

Boardwalk for the week in question.   (First Admissions ¶¶ 27, 32.) 

The registration scheme under Chapter 62 is starkly unconstitutional. The          

registration scheme is not content-neutral, it is content-based. Performers must register           

with the Town Clerk; religious speakers and political speakers need not register with the              

Town Clerk.   There is no justification for that distinction.  22

Moreover the scheme imposes unjustifiable procedural hurdles. There is no          

justification for requiring all individuals who desire to perform to register. Requiring all             

22 There is no dispute that religious speakers regularly appear on the Boardwalk to preach               
and orate to pedestrians. (Third Admissions ¶¶2-3.) Religious speakers stake out spaces            
outside of the designated spaces and on street ends including at North Division Street and               
Dorchester Street. (Third Admissions ¶¶2-3; Photo Exs. O & P.) The Town does not              
apply Chapter 62 to individuals speaking on the Boardwalk regarding religious or            
political subjects. (Third Admissions ¶¶5-6.) The Town distinguishes between         
“performances” and speech on religious and political subjects. (Third Admissions ¶¶7-8.) 
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individuals to register means that anonymity is completely abolished. That is precisely            

the burden to speech that Judge Hollander decried in Chase and which was deemed              

unconstitutional in Watchtower. Under Chapter 62, no individual can go to the            

Boardwalk and perform without announcing himself or herself to the Town.  

There is no justification for requiring all individuals to report to the Town Clerk in               

person. As Peck makes abundantly clear, any legitimate registration scheme must           

minimize hurdles by making registration convenient. Thus, if registration may be           

required, it must be accessible online, by phone, and in person. Chapter 62 expressly              

prohibits anything other than reporting to the Town Clerk in person. Requiring            

individuals to report in person is onerous and unjustified.  

There is no justification for the weeklong wait that individuals must endure if they              

desire a designated space. The wait inhibits spontaneity. As Cox and Peck make clear,              

any legitimate registration scheme must minimize the temporal impairment of a           

registration scheme. If registration may be required, it must be available with the least              

delay possible. This is so because delay inhibits spontaneity, and spontaneity and            

timeliness are important elements of speech. Under Chapter 62, a performer who does             

not live in Ocean City must report to Town Clerk’s office a week before they may be                 

allowed to perform. A performer cannot decide spontaneously on a Saturday in the             

summer to go to the boardwalk and perform. A performer who is so inspired must wait                
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two days, until Monday, to report to the Town Clerk’s office, to register and participate in                

the lottery, in the hope of claiming a spot to perform within beginning the following               

Monday – thus to prohibit the performer from engaging in expressive activity on the              

boardwalk for nine days.  Such a delay is absolutely not permitted.  23

The sum and substance of all of the foregoing is that the Town has not at all struck                  

a balance between the affected speech and the interests the Town purports to serve.              

Chapter 62 wholly favors the Town. The registration scheme is convenient for the Town.              

It gives the Town a great deal of control. However, the Town’s interests do not justify                

the incumbent burdens on the affected speech. Indeed, it reflects again “unjustified            

favoritism.” 

IV. Chapter 62 Violates Established Tenets of Permissible Time, Place, and  
Manner Restrictions. 

A. Chapter 62 Includes Unlawful Time Restrictions. 

1. Time Restrictions Elsewhere 

i. Charleston 

An ordinance that prohibits speech at certain times must, of course, narrowly tailor             

the time restriction to a substantial interest. Cox v. City of Charleston, SC, 416 F.3d 281,                

23 The registration scheme includes no procedural safeguards to ensure that if the Town              
Clerk refuses to grant an individual a space the individual can challenge the refusal. See               
Code 62-8(d). That sections states summarily: “To the extent the description fails to             
conform to the definitions of permissible performing or vending as provided above, the             
clerk who is responsible for receiving the application shall refuse to permit a person to               
select a space.” 
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287 (4th Cir. 2005). In Cox, the Charleston Ordinance “prohibited issuing permits for             

activities that would occur between 8:00 a.m. and 1:00 p.m. on Sundays.” Id. at 287. The                

District Court opined that Charleston had “not explained how its absolute ban on Sunday              

morning parades serves its stated purposes of safety and preserving order in the             

community.” Id. Charleston asserted that “requiring additional officers to be on patrol             

for a Sunday morning parade or protest would likely stretch an already small             

department.” Id. That was not a sound justification. The Fourth Circuit concluded that:              

“Because the City failed to meet its burden in the district court of demonstrating              

justification for that provision, we are compelled to affirm the decision holding it             

unconstitutional.” Id. 

ii. Houston 

Similarly, in Service Employees International Union, Local 5 v. City of Houston,            

595 F.3d 588 (5th Cir. 2010), the Fifth Circuit Court of Appeals sustained a facial               

challenge to a parade ordinance. The court held that an ordinance “confin[ing]            

downtown weekday parades to two one-hour windows: 10:00 a.m. to 11:00 a.m. and 2:00              

p.m. to 3:00 p.m.,” was facially unconstitutional. Id. at 603-04. The court explained that              

the restriction was not narrowly tailored because “there is scant connection between the             

restrictive parade hours and the putative consequences that are the justifications for the             

Ordinance.” Id. at 604. 
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iii. Englewood. 

In Ohio Citizen Action v. City of Englewood, 671 F.3d 564, 566–67 (6th Cir.              

2012), the Sixth Circuit Court of Appeals examined an ordinance that banned all             

door-to-door canvassing and soliciting between 6 p.m. and 9 a.m. Id. Englewood            

asserted that “the curfew requirement serves to protect the privacy interests of its             

residents who do not want strangers knocking on their doors during dinner time.” Id. at               

572. It also asserted that the “curfew also serves to prevent and reduce crime within the                

City.” Id. at 573. Lastly, Englewood asserted that “soliciting, although not criminal in             

itself, drains law-enforcement resources and interferes with law enforcement’s ability to           

tackle other, more serious crimes” and that curfew conserved police resources. Id. at             

574-75.  

The Circuit Court recognized that reducing crime and managing law enforcement           

resources are in the interest of Englewood, but the prohibition was not tailored to a               

substantial interest in either. “[R]egardless of whether allocating public resources in the            

manner best suited to fight crime constitutes a significant governmental interest           

withstanding heightened scrutiny, the evidence Englewood put forth fails to demonstrate           

that the 6 p.m. curfew is narrowly tailored to serve that interest.” Id. at 580. 

2. Time Restrictions in Chapter 62. 

The Town’s prohibition on, and its regulation of, performing on the Boardwalk at             
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different times is not narrowly tailored to a substantial interest. The Boardwalk sees its              

largest crowds at night. (Aff. Campion ¶21; Aff. Chase ¶37; Aff. Smith ¶19.) During the               

day, people are drawn to the beaches of Ocean City. (Id.) The Boardwalk is no doubt                

used and frequented by many during the day: “In the day, the boardwalk is a point of                 

access to the beach.” Chase, 825 F. Supp.2d at 604. But it is the evenings, after the sun                  

gets low and the beaches empty, that the Boardwalk becomes busy. That was so in 1995:                

“The evidence established that the crowds are sparse during many times of the day, even               

during busy weekends.” (1995 decision at *15.) That was so in 2011: “The crowds that               24

street performers draw on the boardwalk vary considerably, but are significantly larger at             

night.” Chase, 825 F. Supp. 2d at 605. As the Mayor of Ocean City has recognized, it is                  25

nights on the Boardwalk that draw audiences and performers: “on a clear summer night,              

as many as 25 to 40 street performers could be performing at various locations along the                

boardwalk.” Id. at 604.  

Despite the significant distinction between days and nights, the Task Force            

recommended prohibiting performing entirely before 10 a.m. (Report at 60.) It           

recommended regulating performances in equal measure day and night. (Report at 60.)            

24 “[T]he City’s own official indicated that the crowds on the Boardwalk vary             
significantly (and predictably) by the time of year, time of day, day of week and location.                
Only in a few places at a few times to the crowds approach … jammed condition[s]....”                
(1995 Decision at *15.)  
25 “There are more people on the boardwalk at night, but there are still significant crowds                
in the afternoon.” Chase v. Town of Ocean City, 825 F. Supp. 2d 599, 613 (D. Md. 2011). 
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The Task Force did so without any rationale and without a compelling interest and              

narrow tailoring. The Task Force wrote, summarily: “The Town should only permit the             

spaces to be utilized at specified times.” (Report at 60.)  

Chapter 62 states: “Performers and vendors shall not engage in any performances            

or vending on the Boardwalk between the hours of 1:00 a.m. to 10:00 a.m. each day.”                

Code § 62-10(k). The transcripts of the testimony before, and the reasoning of, the Task               

Force reveal no basis for prohibiting performances until 10 a.m. and no basis for              

beginning regulation of performances beginning at 10 a.m.  

Judge Garbis provided Ocean City a road map in his 1995 decision:  

It may be that Ocean City can pass a valid ordinance that would             
ban the activities of some, or all …. However Ocean City must first             
determine the interest it seeks to protect by restricting expressive          
activity on public property. then it must determine those forms of           
expressive activities, if any, that actually harm or substantially         
threaten those interest. For each target activity, the City must          
consider when, where, and how the activity harms or threatens the           
City’s interests and develop an ordinance which directly address the          
evil posed by each activity. 

 
Markowitz v. Mayor & City Council, et al., No. MJG-95-1401 (Md. June 22, 1995), Slip               

Op. at *19-20 (emphasis added).  

There is no basis at all to prohibit performing on the boardwalk before 10 a.m.               

There is no evidence, and no reason to believe, that there is any congestion on the                

boardwalk before 10 a.m. There is no reason to believe, and no history of, performers               
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drawing congesting crowds before 10 a.m. There is no substantial interest in the Town              26

barring balloon artists, magicians, mimes, or other performers from the boardwalk in the             

morning. The Town has not, and cannot, offer a substantial and compelling justification             

to deny such freedom.  

There is no substantial basis to prohibit performing after 1 a.m. Bars in Ocean              

City, including those along the boardwalk, can stay open until 2 a.m. (Young Aff. ¶13.)               

The result is that there is regular pedestrian traffic on the boardwalk until and after 2 a.m.                 

(Id.) The Town’s noise ordinances make it “unlawful for any person to make, continue or               

cause to be made or continued any unreasonably loud noise or any noise which either               

annoys, disturbs, injures or endangers the comfort, repose, health, peace or safety of             

others.” See Code § 30-271. As to musical instruments, it is unlawful to produce “sound               

in such a manner as to disturb the peace, quiet and comfort of the neighboring               

inhabitants.” See Code § 30-272(2)(a). More specifically, it is unlawful to use an             

instrument to produce “sound between the hours of 12:00 midnight and 7:00 a.m. in such               

a manner as to be plainly audible at a distance of 50 feet from the building, structure or                  

vehicle in which it is located.” See Code § 30-272(2)(c). Neither the Task Force nor the                

Council offer any explanation as to why the noise ordinances were not sufficient. Neither              

26 Nor is a prohibition before 10 a.m. justified on the basis of potential noise. Noise is                 
separately regulated by Ocean City under Chapter 30, Article V, of the Town Code. The               
Code prohibits loud noise and music, including singing, between midnight and 7 a.m.             
Sec. 30-272(2)(c) and (3). Moreover, many performers such a Bill Campion and James             
Starck make no more noise than speaking with children. 
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explains why all performing must be prohibited at 1 a.m. 

The question of “when” was not examined by the Task Force and it was not               

examined by the City Council. The result is that Chapter 62 arbitrarily imposes its              

restrictions on expressive activities without studying and describing when the expressive           

activity rises to a level that “actually harms or substantially threatens” a compelling             

interest of the Town’s. Thus, as in Cox, SEIU, and Englewood there is neither data nor                 

logic that demonstrates that the temporal boundaries of the Free Speech limitation are             

narrowly tailored. 

B. Chapter 62 Includes Unlawful Place and Manner Restrictions. 

A narrowly tailored restriction of place or manner on speech must not “burden             

substantially more speech than is necessary” to address a substantial government interest.            

Ward v. Rock Against Racism, 491 U.S. 781, 799 (1989).  

1. Place and Manner Restrictions Elsewhere.  

i. Seattle. 

In 2002, Seattle enacted regulations, the Seattle Center Campus Rules (hereinafter           

the “Rules”), that restricted the place and manner of expressive activity of performers in              

Seattle Center (the “Center”), an 80–acre public park and entertainment complex that was             

previously found to be a traditional public forum. Berger v. City of Seattle, 569 F.3d               

1029, 1036 n.3. (9th Cir. 2009) All “street performers” were required by the regulations              27

27 A “street performer” is “a member of the general public who engages in any               
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to obtain a permit before performing in the Center. Id. Other individuals, who did not               

qualify as a street performer, could engage in expressive activity in the Center and were               

not bound by these regulations. Id. The ordinance was thus “content-based by its very              

terms.” Id. at 1051.  Strict scrutiny was applicable. Id. at 1052. 

“Designated locations” were available on a first come first served basis for            

performers. Id. at 1037. Performers were also required to wear a badge during their              

performances. Id. Street performers with a permit were only able to engage in             

expressive activity in sixteen (16) “designated locations” around the Center. Id. at 1048.             

Though it varied by designated location, generally, no more than two performers were             

allowed to perform at a location at the same time. Id. Also, “[i]f the Director               

determine[d] that a given performance interfere[d] with other users of the Center’s            

grounds or aggravate[d] foot traffic congestion, the Rule permit[ed] the Director to            

relocate performers to other designated areas.” Id.  

The United States Court of Appeals for the Ninth Circuit concluded that the Rules              

“only marginally, if at all,” promoted the City’s asserted interests. The court wrote: “less              

intrusive measures exist by which the City could achieve its alleged goals.” Id. at 1041.               

The Rules applied “to an extraordinarily broad group of individuals, the vast majority of              

performing art or the playing of any musical instrument, singing or vocalizing, with or              
without musical accompaniment, and whose performance is not an official part of an             
event sponsored by the Seattle Center or by a Seattle Center licensee.” Berger v. City of                
Seattle, 569 F.3d 1029, 1036 (9th Cir. 2009) (quoting Seattle Center Campus Rules             
C.15). 
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whom are not responsible for the ‘evil’ the City seeks to remedy.” Id. Seattle asserted               

that its permitting system was put in place for the purpose of “protecting the safety and                

convenience of park-goers by reducing territorial disputes among performers, deterring          

harassment of audience members, and clarifying and coordinating potentially competing          

uses.” Id. The City aimed to reduce “hostile performer behavior,” through its Rules but              

chose to have its permits freely issued with minimal to no screening of permit applicants.               

Id. at 1041-42. Ironically, many of the reports of hostile performer conduct introduced             

into the record by the City occurred after the implementation of the permitting             

regulations. Id. Fatally, the Rules applied to “street performers who pose no realistic             

coordination or traffic flow concerns, as well as to those who might.” Id. at 1046. The                

court stated that the City did not submit any evidence to show that the performers at the                 

Center gathered crowds substantial enough to warrant regulation and gave a baseline            

audience of 75 as acceptable for pre-performance registration.  Id.   

The Court concluded: “Often, government restrictions on speech seem perfectly          

reasonable at first glance, and the encroachment on expression forgivable in pursuit of             

convenience or good manners.” Id. at 1059. But “none of the challenged Rules             

qualif[ied] as reasonable time, place, or manner restrictions on the … record.”  Id. 

ii. Los Angeles. 

The City of Los Angeles enacted regulations of the Venice Beach Boardwalk            
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which were scrutinized in Dowd v. City of Los Angeles, No. CV 09–06731 DDP, 2013               

WL 4039043 (C.D. Cal. August 7, 2013). Under the regulations, Los Angeles created             

205 designated spaces in a one mile stretch of boardwalk. Id. The spaces are subdivided               

into P-Zone and I-Zone spaces. Id. In the P-Zones individuals could “ perform, engage              

in traditional expressive speech, and petitioning activities, and vend [certain] expressive           

items ...created by the vendor or recordings of the vendor's own performances ....” Id. at               

2. In the I-Zones individuals could do all the same and also vend “expressive items that                

are inextricably intertwined with the vendor’s message.” Id.  

The court in Dowd summarized the place and manner restrictions at issue:  

With certain limited exceptions, anyone wishing to use a P–Zone          
or I–Zone space during Peak Season must apply for an annual permit            
… . But, after 12:00 p.m., anyone (with or without a permit) may use              
any unoccupied space, so long as she engages only in activities           
approved for the P–Zones and relinquishes the space to the          
permit-holder if she returns. 

Outside of the P– and I–Zones, anyone may engage in any           
activity permitted in the P–Zones and vend expressive items         
inextricably intertwined with the vendor's message, so long as she          
does not set up a display table, easel, stand, equipment, or other            
furniture, use a pushcart or other vehicle. On the West side of the             
Boardwalk, outside of the P– and I–Zones, anyone can engage in any            
permitted P–Zone activity as long as it is not vending and does not             
substantially impede or obstruct pedestrian or vehicular traffic,        
subject to reasonable size and height restrictions on any table, easel,           
or other furniture.  

Id. (citations, quotations, and alteration omitted). The restrictions did confine all           
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expressive activity. It created a scheme for prioritizing and rotating within the most             

desirable areas. Five (5) of the P–Zone designated spaces are reserved for larger             

performances, which include performances that require more space and draw crowds           

larger than 25 people. Id. The regulations require that if more than one performer or               

performance group wants to use one of these five (5) spaces, then all of the performers                

must rotate the use of the space each hour beginning at 11 a.m.  Id.  

The regulations do not apply to all performers on the boardwalk, only those who              

wish to set up and use tables or pushcarts on the one-mile stretch of the boardwalk. Id. at                  

9. Importantly, performers are able to “occupy spaces that are not occupied after noon              

each day, provided they relinquish the space if the person to whom it was assigned               

appears.” Id. at 6.  

iii. Las Vegas. 

In Peck v. City of Las Vegas, No. 215CV02070JADPAL, 2016 WL 4697339 (D.             

Nev. Sept. 6, 2016), Las Vegas sought “to assuage confusion as to where expressive              

activity is appropriate, particularly activity engaged in by street performers, and to            

combat infighting and competition for the most desirable locations, [and] to enhance            

[access] for all desired users of the Mall, including those seeking to engage in expressive               

activity.” Peck at *5 (quotations omitted). To support these stated interests, Las Vegas             

submitted declarations that provided specific instances of issues involving performers          
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that required regulation. Id. at 6. For example, there were several incidents between 2011              

and 2015 where street performers became violent with one another and pedestrians,            

including “holding a child hostage until the father could take money from an ATM to pay                

the amount demanded by the performer and firing a taser on a Mall visitor who refused to                 

pay the performer’s demand.” Id. 

To address these issues, Las Vegas, working with the ACLU, created a scheme             

that provides (1) buffer zones “around the pedestrian ingress, egress, and stopping points             

like building entrances, ATMs, retail kiosks, outdoor dining areas, fire lanes and            

crosswalks, and stages”; (2) “38 individual six-foot diameter zones (and one large,            

multi-person zone)”; (3) “a lottery system for street performers to reserve the individual             

performance zones during” peak hours; and (4) a flexible, convenient, and minimally            

intrusive registration,” discussed supra.  Id. at 8.  

The 38 performance zones are distributed over the .4 of a mile that is the FSE.                

Id.at 8. Performers are only confined to the performance zones between 3 p.m. and 1               

a.m. (a 10 hour period). Id. at 9. Outside the peak attendance time, “[p]erformers are free                

to express themselves along the entire length of the Mall from 1:01 a.m. until 2:59 p.m.                

the next day.” Id. at 12. During that period, space within the FSE - unconfined to the                 

zones - is “on a first-come-first-served basis, and performers must simply stay outside of              

the buffer zones.” Id. During the peak hours, “[r]egistered performers who are allotted an              
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individual performance zone under the lottery are given priority to the zone that they are               

assigned, but unallotted zones are available on a first-come-first-served basis to any            

performer.” Id. Performers are rotated through the zones: “Under the lottery system, no              

performer can use a particular zone for more than two hours at any time and must switch                 

to a new location at the top of each odd-numbered hour during the hours of 3 p.m. and 1                   

a.m.” Id. at 9. Lotteries are conducted daily. Id. at 10. “To be included in the lottery a                  

registrant must sign in between the hours of 10:00 AM and 8:00 PM the day before and                 

opt in for time slots.” Id. And “The City has also made it possible for performers to verify                  

online which spaces have been assigned under the lottery for a given day.” Id. 

Las Vegas’s scheme was upheld by the court because it is “laser focused.” Id. at               

11. The scheme is narrowly tailored to permit flexibility, ease of access for speech, and               

other conveniences, “leaving open ample alternative channels of expression.”  28

2. Place and Manner Restrictions in Chapter 62 

The Town’s prohibition on, and its regulation of, performing at different places on             

the Boardwalk is not narrowly tailored to a substantial interest. Different performers            

need different types of accommodations for their performances, in terms of location, size,             

and mobility. Certain performers intend to perform for only a few pedestrians at a time               

while walking up and down the Boardwalk. (Aff. Campion ¶¶8, 16; Aff. Starck ¶¶7, 14.)               

28 A current summary of the restrictions is set out at           
https://vegasexperience.com/fremont-street-performers-can-register-online-or-in-person/. 
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Other performers would like to remain at the same performance location night after night              

with the possibility of drawing larger crowds. (Aff. Chase ¶29, 32; Aff. Smith ¶21.) As               

was described supra: “The crowds that street performers draw on the boardwalk vary             

considerably….” Chase, 825 F. Supp. 2d at 605 

Despite the myriad types of performers and performances, which each require           

different needs for their expressive activities and involve different audiences and           

audience behaviors, the Task Force recommended that the Town only permit expressive            

activity in designated spaces at certain street ends on the Boardwalk. (Report at 57.) The               

Task Force recommended that “the number of spaces per street end should not exceed              

three, and the size of the spaces should be no greater than 100 square feet.” (Report at                 

58.)  

Chapter 62 requires that any performance on the Boardwalk take place within one             

of thirty three “designated spaces,” which vary in size from 5’ x 5’, 5’ x 10’, to 10’ x 10’.                    

See Code § 62-7. (First Admission ¶12.) While these designated spaces are generally             

located at the street ends on the Boardwalk, performances are entirely prohibited on the              

largest street ends, Dorchester Street and North Division Street. See Code § 62-7.; (First              

Admission ¶2.) Neither the Town nor the Task Force provided a sufficient basis for the               

designated spaces scheme that is currently in place under Chapter 62. 

Again, Judge Garbis provided the Town a road map that required: “For each target              
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activity, the City must consider when, where, and how the activity harms or threatens the               

City’s interests and develop an ordinance which directly address the evil posed by each              

activity.” Markowitz v. Mayor & City Council of Ocean City, Civil Action No.             

MJG-95-1676, at *19-20 (emphasis added). Yet, the Town did not objectively study and             

examine where and how expressive activities occur; where and how congestion occurs;            

and where and how expressive activities of various sizes, various audiences, and various             

equipment, could best be facilitated in light of actual “evils.” As the Task Force Report               

notes: “The Task Force has not conducted a specific analysis to identify the appropriate              

number and configuration of spaces on each street end.” (Report at 58.) Without such an               

analysis, the Town cannot offer sufficient substantial interest to justify the designated            

spaces required under Chapter 62. 

The Boardwalk is a lively and ever changing environment. It requires that both             

performers and pedestrians alike respond to the ebb and flow of crowd movements and              

other conditions. Performers managed such issues before Chapter 62 in order to express             

themselves and accommodate pedestrians. Prior to 2015, performers would choose and           

vary their performance locations on the Boardwalk based upon several factors, including            

weather and pedestrian traffic, without being limited to a designated space. (Aff. Starck             

¶15; Aff. Chase ¶32; Aff. Young ¶14; Aff. Smith ¶14; Aff. Moeller ¶6.) This allowed               

performers to engage in First Amendment activities as well as work to limit crowd              
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congestion. (Aff. Campion ¶15; Aff. Starck ¶13.)  

The designated spaces required under Chapter 62 literally put First Amendment           

activities in a box. For those performers over five feet tall who find themselves relegated               

to a 5’ x 5’ designated space, merely expanding one’s wingspan to elaborate a gesture,               

such as a magician might do, would place the performer outside the bounds of the               

designated space and in violation of Chapter 62. For example, Singer/Songwriter Don            

Bloom must put his guitar case outside of the 5’ x 5’ space because it cannot fit inside                  

with his other equipment. (Aff. Bloom ¶22.) Also, balloon artists and puppeteers, whose             

modes of expression necessitated being able to perform while walking up and down the              

Boardwalk, are prohibited from doing so. (Aff. Campion ¶16; Aff. Starck ¶16.) Prior to              

2015, several performers would perform acts at North Division Street and Dorchester            

Street because they required more room for their performances, such as acrobatics. Now             

that performances are limited to, at most, 100 square feet, those types of speech are               

impossible. (See Button Aff. ¶¶17-18.)  

Under strict scrutiny, any restriction on protected speech must be narrowly           

tailored. Ward v. Rock Against Racism, 491 U.S. 781, 798 (1989). The designated             

spaces scheme under Chapter 62 so widely prohibits protected speech that it is             

unconstitutional. In the alternative, if some form of the designated space scheme is found              

to be constitutional then those restrictions must be more narrowly tailored than in Chapter              
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62.  

Designated spaces should only be necessary for performers who require the use of             

equipment or who plan to draw large crowds. In Dowd, the City of Los Angeles made a                 

distinction between performers who do not use equipment and those who do. Dowd v.              29

City of Los Angeles, No. CV 09–06731 DDP, 2013 WL 4039043 at *2 (C.D. Cal. August                

7, 2013). Those performers who do not utilize equipment in their performance are free to               

perform outside of the designated spaces on the Venice Beach boardwalk. LAMC §             

42.15(F)(1)(a). Even those performers who maintain a limited use of equipment in their             

performance, but do not participate in vending, may perform outside of designated            

spaces. LAMC § 42.15(F)(1)(b). As discussed above, there are several performers on            30

the Boardwalk who perform with very limited materials that must be acknowledged and             

respected through the type of distinction made by the City of Los Angeles.  

In addition, Chapter 62 currently restricts equipment that can be used within a             

designated space to an unreasonable amount. A performer may not “place or allow any              

item exceeding six feet above ground….” Code § 62-10(d) For performers over six feet              

tall this would prohibit the use of an umbrella to block the summer sun. Even the Los                 

Angeles ordinance, which the Town copied extensively in the drafting of Chapter 62,             

29 In this case, the LAMC defines equipment as display table, easel, stand, equipment or               
other furniture, use a pushcart or other vehicle.  LAMC § 42.15(F)(1)(a).  
30 A copy of the current LAMC is attached. It has be revised since Dowd, but core aspects                  
of the scheme remain in place. 
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allows for equipment to extend eight feet off of the ground. LAMC § 42.15(E)(5).  

In Berger, the court suggested that a performer need not conform to a place based               

regulation if that performer will not attract a crowd larger than seventy five people.              

Berger v. City of Seattle, 569 F.3d 1029, 1046 (9th Cir. 2009). Similarly, the City of Los                 

Angeles created “double sized” spaces specifically for performers, such as acrobats, who            

need more room to perform and also attract larger crowds. LAMC § 42.15(E)(1).             

Chapter 62 makes no distinction for performers based upon their crowd size and             

essentially bans all larger performances through its prohibition on performing at North            

Division Street and Dorchester Street. If designated spaces are found to be permissible,             

nuanced regulations (i.e. “laser focused”) with carve outs for equipment usage and crowd             

size will be necessary to ensure that the regulations are narrowly tailored to a government               

interest.  

If performers must utilize designated spaces on the Boardwalk then those           

performers must be able to utilize those spaces spontaneously and anonymously. Chapter            

62 requires that a performer interested in using a designated space shall attend a lottery               

the week before their intended performance and, if successful in the lottery, shall provide              

the Town Clerk with their name and the nature and scope of their performance. See Code                

§ 62-8. The ability of a performer to participate in spontaneous and anonymous First              

Amendment activity is paramount: “The presumptive invalidity and offensiveness of          
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advance notice and permitting requirements stem from the significant burden that they            

place on free speech.” Berger v. City of Seattle, 569 F.3d 1029, 1046 (9th Cir. 2009).                

Similarly, in Peck, the court found in favor of a Las Vegas regulation that maintains               

performer spontaneity by allowing for registration within 72-hours after the performance           

takes place. Peck v. City of Las Vegas, No. 215CV02070JADPAL, 2016 WL 4697339 at              

*11 (D. Nev. Sept. 6, 2016).  

While these are bedrock First Amendment principles, Chapter 62 does not allow            

for either spontaneity or anonymity. (First Admission ¶¶16, 26.) Most designated spaces            

on the Boardwalk are empty for most of each day. Under Chapter 62, a fifteen year old                 

on vacation with his family cannot jump into an empty space with his guitar and play a                 

few songs. Deference might appropriately be given to those who participate in a lottery,              

but no government interests are served if empty spaces are barred from use by everyone               

except the lottery winner. Chapter 62 not only offends settled First Amendment law but              

the spirit of free speech, itself.  

If there is justification to confine expressive activity to designated spaces, there            

must be many spaces, of sufficient and various sizes, and they must actually be clear and                

usable. However, without sound justification the Town established only thirty-three          

spaces. After the Town established that number, it then proceeded to situate spaces in              31

undesirable, obstructed, and inconvenient locations. The spaces too are regularly          

31 A map of the designated spaces is attached as Exhibit D. 
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obstructed by businesses and others who place or lock items in the places. 

The limited number of spaces is starkly inadequate and unlawful. The Venice            

Boardwalk regulations establish 205 spaces over a one-mile stretch. The Freemont Street            

Experience regulations establish 38 spaces over .4 mile. Chapter 62 establishes 33 spaces             

over a one-mile stretch. The Ocean City Boardwalk thus has 16% the number of spaces               32

that the Venice Boardwalk has - and the Venice Boardwalk permits performing outside of              

spaces. The Freemont Street Experience in Las Vegas sees seventeen million visitors per             

year (more than twice as many as the Boardwalk) and is less than one half a mile long,                  33

yet it has more spaces than the Ocean City Boardwalk.  

The Town situated designated spaces in undesirable, obstructed, and inconvenient           

locations. Designated space #2 is located in front of a wall with information about the               

Boardwalk tram which people often wish to read. (Smith Aff. ¶30; Photo Ex. F.) Other               

spaces are very undesirable because they are in the way of the Boardwalk’s tram. (Bloom               

Aff. ¶28.) In particular, designated spaces #8 and #9 are adjacent to tram stops and               

people exiting the tram walk through those spaces to get to the Boardwalk even during a                

performance. (Bloom Aff. ¶28.) Designated space #21 is located so that any crowd must              

32 There are fourteen fourteen 5’ by 10’ spaces and fourteen 10’ by 10’ spaces. There are                 
five 5’ by 5’ spaces. A 5’ by 5’ space is very small. It is big enough to stand and play                     
guitar in, but it is not big enough for a guitar player and his guitar case. (Bloom Aff.                  
¶¶21-22.) Acts like Mark Chase’s painting cannot fit in 5’ x 5’ space or a 5’x 10’ space.                  
(Chase Aff. ¶45.) Bigger acts - paired jugglers, a unicycle rider, and Mr. Button’s act -                
cannot fit in 10’ by 10’. (Button Aff. ¶¶17-18.) 
33 See https://vegasexperience.com/about-us/ 
 

55 
 

Case 1:15-cv-03305-RDB   Document 79-1   Filed 10/02/17   Page 57 of 62



stand directly in the path of the tram. (Bloom Aff. ¶29.)  

Several spaces are unworkable because they contain obstructions like lamp posts.           

(Campion Aff. ¶30; Smith Aff. ¶29.) Designated space #24, in particular, is obstructed             

by a trash can, power box, and light pole. (Campion Aff. ¶28; Smith Aff. ¶29; Photo Ex.                 

E.) Other spaces are undesirable because they are near dumpsters or trash cans.             

(Campion Aff. ¶30; Smith Aff. ¶31; Starck Aff. ¶31; Photo Exs. Q, S, R.) Sometimes               

businesses places signs or other obstructions in spaces. (Campion Aff. ¶31; Smith Aff.             

¶32; Starck Aff. ¶32.) Sometimes bicycles and other items are chained to a space.              

(Campion Aff. ¶32.) The result of the obstructions and placements is that number of              

workable spaces is few than thirty three - and thirty three is already too few spaces. 

It is a great offense to the First Amendment to confine expressive activity to a               

small box in a public forum. It all the worse an offense to the First Amendment to                 

obstruct the box, situate it next to a trash can, or in the necessary path of pedestrians.                 

Chapter 62 does just that, with no strong justification. 

C. Chapter 62 Includes Unlawful Advertising Restrictions. 

Chapter 62 bans “advertising” by performers about their performances. The          

provision is a content- and speaker-based regulation of speech that is subject to strict              

scrutiny. And here the provision does not withstand strict scrutiny. The protections of             

the First Amendment stand against “restrictions distinguishing among different speakers,          
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allowing speech by some but not others.” Citizens United v. Fed. Election Comm'n, 558              

U.S. 310, 340 (2010). “[L]aws favoring some speakers over others demand strict scrutiny             

when the legislature’s speaker preference reflects a content preference.” Turner Broad.           

Sys., Inc. v. F.C.C., 512 U.S. 622, 658 (1994). 

In the instant case, Section 62-10(o) of Chapter 62 states: 

No performer or vendor shall advertise, or employ an individual to           
advertise, his or her performance or vending outside of the          
designated space or street end area which the performer or vendor           
occupies. 
 

Chapter 62 does not define “advertising.”  (First Admissions ¶49.)  

Section 62-10(o) restricts - through a near total ban - the speech of boardwalk              

performers, because they are performers. Thus, for example, Joseph Smith may advertise            

his availability for parties and events, but he may not advertise that he will be in a                 

particular location on the Boardwalk on particular nights. There is no rationale which can              

justify such a restriction on speech. And, in fact, neither the Task Force Report, nor the                

Council's findings, offer any justification for a ban on advertising.  

Section 62-10(d) prohibits performers from placing any signage or advertisement          

on their umbrella.  It states: 

No performer or vendor shall place or allow any item exceeding six            
feet above ground, or allow any street end or designated space to be             
enclosed, or affix props or equipment to the Boardwalk surface.          
Performers and vendors can utilize an umbrella for sun shade          
however it must be removed at sundown. Signage or advertising on           
the umbrella is prohibited. 
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(Emphasis added.) There is no rationale which can justify such a restriction on speech.              

And neither the Task Force Report, nor the Council's findings, offer any justification for              

this ban on advertising.  

As content- and speaker-based restrictions, without compelling justification, the         

prohibitions cannot stand. 

IV. Chapter 62 Chills Speech and Harms Plaintiffs. 

A violation of Chapter 62 is “punishable by a fine of no less than $100.00 and no                 

more than $1,000.00.” See Code § 62-12. The threat of the fine, and police enforcement                

of Chapter 62, chills expression. (Bloom Aff. at ¶¶41-42; Button Aff. ¶52-53; Campion             

Aff. ¶42; Chase Aff. ¶54; Moeller Aff. ¶30; Smith Aff. ¶42; Starck Aff. ¶44.) Police               

have directed performers, including Plaintiffs, to comport with Chapter 62 and have            

threatened to fine performers. (Bloom Aff. ¶41; Button Aff. ¶¶20-27; Campion Aff. ¶42.)             

Police actually fined Anthony Christ. (Christ Aff. ¶8.) Performers fear encounters with            

the police and being fined. (Bloom Aff. ¶42; Campion Aff. ¶42; Chase Aff. ¶54; Moeller               

Aff. ¶30. ) At least one individual tried to move his performances up the boardwalk after                

a series of police encounters, only to find the crowds too thin to justify performing.               

(Button Aff. ¶28; .) Individuals have stopped performing on the Boardwalk as a result of               

Chapter 62. (Bloom Aff. ¶42; Button Aff. ¶¶29, 53,54; Campion Aff. ¶43; Chase Aff.              

¶¶55-56; Moeller Aff. ¶31; Smith Aff. ¶43; Starck Aff. ¶45; Young Aff. ¶51.) As a               
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matter of fact and law Chapter 62 has chilled expression. 

The Supreme Court has often noted that a realistic threat of arrest is enough to               

chill First Amendment rights. City of Houston, Texas v. Hill, 482 U.S. 451, 459, n. 7                

(1987); Steffel v. Thompson, 415 U.S. 452, 462 (1974); Babbitt v. United Farm Workers              

Nat'l Union, 442 U.S. 289, 298, 99 S.Ct. 2301, 2309, 60 L.Ed.2d 895 (1979) (“When the                

plaintiff has alleged an intention to engage in a course of conduct arguably affected with               

a constitutional interest, but proscribed by a statute, and there exists a credible threat of               

prosecution thereunder, he should not be required to await and undergo a criminal             

prosecution as the sole means of seeking relief.”). The threat of a $1,000 fine is no less                 

chilling.  And it has had a chilling effect on the Boardwalk. 

CONCLUSION 

Chapter 62 violates the First Amendment. Chapter 62 is a far-reaching,           

burdensome, and unjustified prior restraint on speech on the Boardwalk. So too Chapter             

62 includes stifling, unjustified, unlawful restrictions on the times, places, and manner of             

speech on the Boardwalk. It includes baseless, unlawful restrictions on advertising           

speech. The result is that Chapter 62 chills speech and harms Plaintiffs and others. The               

material facts supporting the foregoing are not in dispute. Under well-established law,            

including prior rulings particular to Ocean City, Plaintiffs are entitled to judgment as a              

matter of law, which judgment must declare Chapter 62 unconstitutional and which must             
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enjoin its further enforcement. 

 

Respectfully submitted, 

KAHN, SMITH & COLLINS, P.A. 

By: ____________/s/____________________ 
David Gray Wright (Federal Bar No. 29240) 
201 N. Charles Street 
Tenth Floor 
Baltimore Maryland 21201 
phone: 410-244-1010 
fax:  410-244-8001 
wright@kahnsmith.com 
 
Attorneys for Plaintiffs 
 
MARYLAND VOLUNTEER LAWYERS FOR THE     
ARTS 
 
By: ____________/s/____________________ 
Adam Holofcener (Federal Bar No. 19579) 
120 W. North Ave. 
Suite 305A  
Baltimore, MD 21201 
phone: 410-752-1633 
adam@mdvla.org 
 
Attorneys for Plaintiffs Campion, Smith, Starck,      
Moeller, and Dawson  
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